UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA



- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 



WEN HO LEE,



Plaintiff,



- against -



UNITED STATES DEPARTMENT OF JUSTICE, FEDERAL BUREAU OF INVESTIGATION, and UNITED STATES DEPARTMENT OF ENERGY,



Defendants.

�x



:



:



:



:



:



:

:

�













No. 1:99 CV 3380 (TPJ)

��- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - �x���

REPLY BRIEF OF JEFF GERTH IN FURTHER SUPPORT                   OF MOTION TO QUASH SUBPOENA                   



�CAHILL GORDON & REINDEL�Donald J. Mulvihill�Floyd Abrams�Joel Kurtzberg�Cahill Gordon & Reindel

1990 K Street, N.W.�Washington, D.C. 20006-1103�(202) 862-8900��Of Counsel:

George Freeman

New York Times Company

Legal Department

229 West 43rd Street

New York, NY 10036�����TABLE OF CONTENTS

Page

� TOC \t "Heading 1,2,Heading 2,3,Centered Heading,1" �TABLE OF AUTHORITIES	� GOTOBUTTON _Toc22306582  � PAGEREF _Toc22306582 �ii��

ARGUMENT	� GOTOBUTTON _Toc22306583  � PAGEREF _Toc22306583 �2��

I.	THE REPORTER’S PRIVILEGE EXTENDS TO QUESTIONS ABOUT NEWSGATHERING EFFORTS AND HAS NEVER BEEN LIMITED TO THE DISCLOSURE OF CONFIDENTIAL SOURCES	� GOTOBUTTON _Toc22306584  � PAGEREF _Toc22306584 �2��

II.	THE D.C. SHIELD LAW PROHIBITS DR. LEE FROM QUESTIONING MR. GERTH ABOUT ANY OF HIS CONFIDENTIAL SOURCES	� GOTOBUTTON _Toc22306585  � PAGEREF _Toc22306585 �13��

III.	THE PRIVILEGE BELONGS TO MR. GERTH — AND NOT ANY ALLEGED OR ACTUAL SOURCES — AND CAN ONLY BE WAIVED BY MR. GERTH	� GOTOBUTTON _Toc22306586  � PAGEREF _Toc22306586 �17��

IV.	DR. LEE HAS NOT SATISFIED ANY OF THE FACTORS OF THE TEST ESTABLISHED TO PROTECT FIRST AMENDMENT PRINCIPLES	� GOTOBUTTON _Toc22306587  � PAGEREF _Toc22306587 �18��

A.	The Information Sought Does Not Go To The Heart of the Matter.	� GOTOBUTTON _Toc22306588  � PAGEREF _Toc22306588 �19��

B.	Mr. Gerth Is Not A Party To This Action And The Information Sought Is Not Solely Available From Mr. Gerth and Any Source(s).	� GOTOBUTTON _Toc22306589  � PAGEREF _Toc22306589 �21��

C.	Dr. Lee Has Far From Exhausted Alternative Sources of Information.	� GOTOBUTTON _Toc22306590  � PAGEREF _Toc22306590 �21��

CONCLUSION	� GOTOBUTTON _Toc22306591  � PAGEREF _Toc22306591 �24��

�

�TABLE OF AUTHORITIES

�Page��Cases���Aetna Life Insurance Co. v. Greeson, Misc. No. 95-003 (D.D.C. Oct. 6, 1995)	��19, 21��Altemose Construction Co. v. Building & Construction Trades Council, 443 F. Supp. 489 (E.D. Pa. 1977) 	�                    12��Anderson v. Nixon, 444 F. Supp. 1195 (D.D.C. 1978)	�17��Baker v. F & F Investment, 470 F.2d 778 (2d Cir. 1972), cert. denied, 411 U.S. 966 (1973)	��14��Carey v. Hume, 492 F.2d 631 (D.C. Cir.), cert. dismissed, 417 U.S. 938 (1974)	��2, 3, 4, 5, 15, 22��Church of Scientology Celebrity Center International v. Internal Revenue Service, 779 F. Supp. 273 (S.D.N.Y and C.D. Cal. 1991), cert. denied, 510 U.S. 869 (1993)	��                   12, 14��Clyburn v. News World Communications, Inc., 903 F.2d 29 (D.C. Cir. 1990)	��2, 3, 5, 15��Diaz v. Eighth Judicial District Court, 993 P.2d 50 (Nev. 2000)	�18��Dowd v. Calabrese, 577 F. Supp. 238 (D.D.C. 1983) 	�6��Gonzalez v. NBC, 194 F.3d 29 (2d Cir. 1999) 	�12��Grunseth v. Marriott Corp., 868 F. Supp. 333 (D.D.C. 1994), aff’d, 79 F.3d 169, 1996 U.S. App. LEXIS 3688 (D.C. Cir. 1996)	��6-7, 16��Gulliver’s Periodicals, Ltd. v. Chas. Levy Circulating Co., 455 F. Supp. 1197 (N.D. Ill. 1978)	��14��Hutira v. Islamic Republic of Iran, 211 F. Supp.2d 115 (D.D.C. 2002) 	�9��In re Burns, 484 So. 2d 658 (La. 1986)	�7-8, 16��In re Paul, 513 S.E.2d 219 (Ga. 1999)	�18��In re Roche, 448 U.S. 1312 (1980)	�22��Liberty Lobby, Inc. v. Rees, 111 F.R.D. 19 (D.D.C. 1986)	�6, 20��Loadholz v. Fields, 389 F. Supp. 1299 (M.D. Fla. 1975) 	�12��Los Angeles Memorial Coliseum Commission v. National Football League, 89 F.R.D. 489 (C.D. Ca. 1981)	�                     18��Maughan v. NL Industries, 524 F. Supp. 93 (D.D.C. 1981)	�10-11��National Labor Relations Board v. Mortensen, 701 F. Supp. 244 (D.D.C. 1988)	�                     9, 13��New Jersey v. Boiardo, 416 A.2d 793 (N.J. 1980) 	�18��Palandjian v. Pahlavi, 103 F.R.D. 410 (D.D.C. 1984)	�10, 11, 17��Shoen v. Shoen, 5 F.3d 1289 (9th Cir. 1993) 	�12��Tavoulareas v. Piro, 93 F.R.D. 35 (D.D.C. 1981) 	�17��United States v. Cuthbertson, 630 F.2d 139 (3d Cir. 1980), cert. denied, 449 U.S. 1126 (1981)	��12, 14, 17-18��United States v. LaRouche Campaign, 841 F.2d 1176 (1st Cir. 1988) 	�11-12��United States v. Marcos, No. SSSS 87 CR 598(JFK), 1990 WL 74521, 17 Media L. Rep. (BNA) 2005 (S.D.N.Y. June 1, 1990)	��12-13��von Bulow v. von Bulow, 811 F.2d 136 (2d Cir.), cert. denied, 481 U.S. 1015 (1987)	��14��Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981)	�2, 3, 4-5, 9, 11, 15, 18, 22-24��Constitutional Provisions���U.S. Const. amend. I	�passim��Rules���Fed. R. Civ. P.�30(b)(6)	��21��Fed. R. Evid. 501	�14��Statutes���D.C. Code Ann.��§ 16-4702(1) (2001)	�§ 16-4702(2) (2001) 	�§ 16-4703 (b) (2001)	���13, 16�16-17�13��Louisiana Statutes Annotated

    La. R.S. § 45:1452 (1999)	�

7��Treatises���D. Gillmor & J. Barron, Mass Communication Law: Cases and Comment 394 (West Pub., 5th Ed.1990) 	�                    18�����

�UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA



- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 



WEN HO LEE,



Plaintiff,



- against -



UNITED STATES DEPARTMENT OF JUSTICE, FEDERAL BUREAU OF INVESTIGATION, and UNITED STATES DEPARTMENT OF ENERGY,



Defendants.

�x



:



:



:



:



:



:

:

�













No. 1:99 CV 3380 (TPJ)

��- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - �x���

REPLY BRIEF OF JEFF GERTH IN FURTHER SUPPORT                   OF MOTION TO QUASH SUBPOENA                   

In opposing Jeff Gerth’s motion to quash, Dr. Lee offers three arguments as to why the motion should be denied:  (1) the reporter’s privilege does not apply because it only protects the identity of a reporter’s confidential sources; (2) the D.C. Shield Law — which, on its face, provides for complete protection to reporters concerning testimony about confidential and nonconfidential sources — has no application to this case; and (3) the qualified privilege, if it applies at all, should yield in this case because the information Dr. Lee seeks is critical to Dr. Lee’s case and he has already attempted to exhaust all reasonable alternative sources.  (Opp. Br. at 6)  Each of these arguments should be rejected and the motion to quash should be granted because:

There is absolutely no support in D.C. Circuit case law for the notion that the reporter’s privilege only protects the identity (i.e., name) of a reporter’s confidential sources.  No court in this circuit — or any other — has ever endorsed this breath-takingly narrow interpretation of the reporter’s privilege.  The Carey, Zerilli, and Clyburn cases cited by Dr. Lee as “binding  authority” in support of this interpretation simply do not support it. 

There is overwhelming persuasive authority, both within this Circuit and in other circuits, for an interpretation of the reporter’s privilege that protects reporter’s against disclosure of any information (confidential or otherwise) concerning the details of the newsgathering process.  

The only court to have explicitly ruled on the precise question presented here — whether the reporter’s privilege covers the identification of a confidential source’s employer as opposed to the name of the source — has held that identifying information, such as the source’s place of employment, is covered by the privilege.

The D.C. Shield Law — which on its face would provide protection for the very information Dr. Lee seeks from Mr. Gerth here — must inform this Court’s analysis of the scope of the privilege.  The D.C. Circuit, other circuit courts, and the lower courts in this circuit have all looked to state law privileges in federal question cases in determining the scope of the reporter’s privilege under federal common law.

Dr. Lee’s claim that Mr. Gerth’s testimony would go to the “heart of his case” is contrary to both the case law and the specific facts of this case.  Moreover, Dr. Lee has not even come close to exhausting all reasonable alternative sources of the information he seeks from Mr. Gerth.  

ARGUMENT

THE REPORTER’S PRIVILEGE EXTENDS TO QUESTIONS ABOUT NEWSGATHERING EFFORTS AND HAS NEVER BEEN LIMITED TO THE DISCLOSURE OF CONFIDENTIAL SOURCES 

Citing three cases from the D.C. Circuit — Clyburn v. News World Communications, Inc., 903 F.2d 29, 35 (D.C. Cir. 1990); Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981); and Carey v. Hume, 492 F.2d 631, 636 (D.C. Cir.), cert. dismissed, 417 U.S. 938 (1974) — Dr. Lee argues that the court of appeals in this circuit has explicitly held that (1) the reporter’s privilege protects the identity of a confidential source and (2) testifying to the employment of a confidential source does not disclose the source’s identity.  (Opp. Br. at 7)  While it is clearly accurate to say that the Court has explicitly made the first finding, it is utterly false even to suggest that they have made the second.  In fact, no court, in this circuit or otherwise, has ever held, as Dr. Lee asks this Court to do, that the reporter’s privilege covers nothing more than the names of confidential sources.  To so hold would be contrary to overwhelming authority concerning the privilege.  While the D.C. Circuit has yet to address explicitly Dr. Lee’s imaginative “identification of employer exception” to the privilege — neither Clyburn, Zerilli, nor Carey comment directly upon the issue in any way — there can be no doubt that this Court should decline his invitation to do so.

Dr. Lee attempts to tease support for his proposed exception out of the three D.C. Circuit privilege cases.  But the cases provide no support — either direct or indirect — for his interpretation at all.  In Carey, for example, the plaintiff sued a reporter for defamation based on an article reporting that several unnamed eyewitnesses saw that the plaintiff had removed records from his office at the United Mine Workers of America and then filed a false report of a burglary with the police.  Carey, 492 F.2d at 633.  The reporter testified at his deposition that the eyewitnesses were “UMWA employees” but refused to give their names on privilege grounds.  Id.  The Court addressed the reporter’s assertion of privilege, finding that reporters did have a qualified privilege to protect the “identity” of confidential sources but that disclosure of the identity was required under the facts of the case. 

Dr. Lee concludes from this that “the court . . . made clear that, because the prior testimony about the sources’ employment had not revealed their names, it also had not revealed their identity.”  (Opp. Br. at 8)  But Carey says no such thing.  The witness in that case voluntarily agreed to testify about the place of employment of his sources.   The case says nothing as to why.  It is not clear, for example, whether or not that information was already included in the story at issue.  Whatever the reason, though, one thing is clear:  the Court did not address the question of whether an attempt to compel a response to a question about a source’s place of employment would implicate the privilege.  To suggest, as Dr. Lee does, that it “established” that testimony about the employment of a confidential source does not disclose the source’s “identity” is more than misleading.

Zerilli is even more unhelpful to Dr. Lee.  While Dr. Lee claims that Zerilli supports his “identification of employer exception” theory, he fails to demonstrate how exactly it does.  Rather, he argues that the Zerilli Court grounded the reporter’s privilege in the underlying principle of the importance of confidentiality.  But that is not true.  The Zerilli Court makes clear that it is the sanctity of the newsgathering process that necessitates the protections provided by the privilege, rather than confidentiality for its own sake.  Thus, the Court found that there was a privilege not to disclose the identity of confidential sources, because forcing disclosure of the identity of such sources would threaten the newsgathering process itself.  As the Court noted in a passage Dr. Lee relies heavily upon:

“Without an unfettered press, citizens would be far less able to make informed political, social and economic choices.  But the press’ function as a vital source of information is weakened whenever the ability of journalists to gather news is impaired.  Compelling a reporter to disclose the identity of a source may significantly interfere with this news gathering ability; journalists frequently depend on informants to gather news, and confidentiality is often essential to establishing a relationship with an informant. 

Zerilli, 656 F.2d at 710-11 (emphasis added).  

In another passage, the Court makes clear that the privilege extends not only to the identity of confidential sources — as Dr. Lee argues — but also to other information conveyed to the reporter in confidence:

“Unless reporters and informers can predict with some certainty the likelihood that newsmen will be required to disclose news or information obtained in confidential relationships, there is a substantial possibility that many reporters and informers will be reluctant to engage in such relationships.”

Id. at 712 n. 46 (emphasis added) (quoting Note, Reporters and Their Sources: The Constitutional Right to a Confidential Relationship, 80 Yale L. J. 317, 336 (1970)).  In short, Zerilli supports a broad reading of the privilege and, if anything, strongly suggests that the “identification of employer exception” Dr. Lee proposes here should not be adopted.

Clyburn likewise provides no support for Dr. Lee’s position.  In Clyburn, as in Carey, the reporter volunteered some employment information about his sources but refused to disclose their names.  Clyburn, 903 F.2d at 34-35.  The Court found that the privilege applied to protect the identity of the confidential sources.  But nowhere did it address the question of whether a reporter could be compelled to make a disclosure about his or her confidential sources’ employment information.  

The same is true of the two district court cases cited by Dr. Lee in support of his “identification of employer” exception:  Dowd v. Calabrese, 577 F. Supp. 238 (D.D.C. 1983) and Liberty Lobby, Inc. v. Rees, 111 F.R.D. 19 (D.D.C. 1986).  In both cases, the reporter volunteered general employment information but refused to disclose the sources’ name.�  Neither court, however, addressed the question of whether compelling the disclosure of such “identifying information” — as the Dowd court referred to the employment information, 577 F. Supp. at 242 — would implicate the privilege.  

In Grunseth v. Marriott Corp., 868 F. Supp. 333 (D.D.C. 1994), aff’d, 79 F.3d 169, 1996 U.S. App. LEXIS 3688 (D.C. Cir. 1996), however, this Court did make clear explicitly that the “identity” of a confidential source is not limited to the source’s name.  In that case, the plaintiff sought to compel two reporters and their employers to produce a hotel bill, which was supposedly provided to the reporters by their confidential source, “as well as all notes, records, photographs, and documents either utilized by or in the possession of the two reporters conducting the interview.”  Grunseth, 868 F. Supp. at 334.  The plaintiff argued that the privilege did not apply because he was not trying to “compel a reporter to disclose the identity of a source.”  Id. at 334.  The Court disagreed, finding that:

“‘Compelling a reporter to disclose the identity of a source’ is precisely what Mr. Grunseth seeks to do at this juncture.  Despite all of his efforts to argue to the contrary, he is essentially trying to find out who, at the Marriott Hotel, provided his hotel bill and receipt to the Tribune and its reporters.  He concedes as much when, in his Opposition to the Motion to Quash, he says: 

‘Plaintiff Grunseth seeks to take the depositions of [the defendants] in order to explore, within constitutional boundaries, the circumstances under which the [defendants] obtained Grunseth’s hotel receipt.  Such exploration is calculated to lead to facts which will establish Grunseth’s causes of action against Defendant Marriott Corporation, as well as establishing potentially negligent or unlawful conduct on the part of the Tribune, its reporters and editors.’”

Id. at 234-35 (emphasis in original).  This passage makes clear that the court concluded that the “identity” of a confidential source includes not only the name of the source but also “identifying information” — such as the circumstances under which the reporter obtained a hotel receipt — that is calculated to lead to the discovery of evidence concerning the source’s identity. 

The only court we are aware of that has addressed directly the applicability of the reporter’s privilege to the compelled disclosure of employment information has concluded that the privilege does extend to such information.  In In re Burns, 484 So. 2d 658 (La. 1986), the Louisiana Supreme Court considered the applicability of a Louisiana reporter’s privilege statute, La. R.S. 45:1452, to a reporter who refused to answer questions about the place of employment of his confidential source.  Like the statute currently in effect in the District of Columbia, the statute in question protected reporters from compelled disclosure of “the identity of any informant or any source of information obtained by him from another person while acting as a reporter.”  La. R.S. 45:1452.  The Court concluded that the privilege covered questions about the source’s place of employment.

In that case, counsel for a murder defendant asked the reporter whether his source for a story, who was listed in the article as “a courthouse source,” was employed by the clerk of court.  The reporter refused to testify, invoking the reporter’s privilege.  “The trial judge ruled that the privilege was inapplicable because the question did not call for [the reporter] to reveal the identity of the source, but only information on the source’s employment.”  In re Burns, 484 So. 2d at 659.  The Supreme Court of Louisiana reversed, concluding that:

“The trial court erred in holding the reporter’s privilege inapplicable. . . . R.S. 45:1452 includes within its protective scope not only the actual name of a confidential source of information, but any disclosure of information, such as place of employment, that would tend to identify him.  Otherwise, through a series of indirect questions, the identity of the informant could be obtained without the need to ask for the informant’s name directly, resulting in subversion of the reporter’s privilege.

Id.  

Dr. Lee further contends that D.C. case law demonstrates that the privilege applies only to protect reporters from the compelled disclosure of the names of confidential sources — and nothing more.  (Opp. Br. at 16)  But no court in this circuit has ever read the privilege that narrowly.  And while there is no support for Dr. Lee’s restrictive reading of the privilege, there is overwhelming persuasive authority, both within this Circuit and elsewhere, for an interpretation of the reporter’s privilege that protects reporter’s against disclosure of any information — confidential or otherwise — concerning the details of the newsgathering process.

Thus, in Hutira v. Islamic Republic of Iran, 211 F. Supp. 2d 115, 120 (D.D.C. 2002), this Court noted that “[a]ll of the federal circuit courts of appeal that have addressed this question . . . have concluded that the privilege for journalists shields both confidential and nonconfidential information from compelled disclosure.” (citing cases in the First, Second, Third and Ninth Circuits).  Likewise, in National Labor Relations Board v. Mortensen, 701 F. Supp. 244 (D.D.C. 1988), the Court expressly found that — as Zerilli suggests — the privilege covers more than just the compelled disclosure of the identity of confidential sources, but also to the compelled disclosure of any information that would impinge on the newsgathering process.  In Mortensen, the defendant was seeking mere “verification of quotations.”  Id. at 247.  The Court refused to permit such questioning, finding that it implicated the reporter’s privilege:

“As a preliminary matter, the Court rejects the notion that the subpoenas do not implicate cognizable First Amendment interests.  The Board seeks confirmation that certain sources spoke to the reporters and gave statements regarding the strikers’ deadline.  Their contention that this discovery is beyond First Amendment concern because it does not seek to identify confidential sources is a misconception of the scope of the free press interest.  Regardless of whether they seek confidential or nonconfidential sources, or whether they seek disclosure or verification of statements, the Board is attempting to examine the reportorial and editorial process.” 

Id. at 247.   The rationale behind these cases is essentially the same as that behind Zerilli — namely that the privilege should extend to any information, the disclosure of which would impinge upon “the reportorial and editorial process.”  

A number of other cases in this Court have concluded in the strongest terms that the reporter’s privilege extends to cover any information (confidential or otherwise) the disclosure of which would impinge upon the “free flow of information.”  Thus, in Palankjian v. Pahlavi, 103 F.R.D. 410 (D.D.C. 1984), this Court held that the privilege protected a reporter from compelled disclosure of nonconfidential notes.  The Court expressly rejected the defendant’s argument that the privilege should be limited to cover only confidential information:

“[a]lthough defendant would have the Court hold that the exclusive rationale behind First Amendment protection for journalist’s notes is based on confidentiality, the Court feels that defendant fails to see the broader picture.  The basic rationale is to protect and foster the ‘free flow of information.’  Certainly, confidentiality of sources is a major factor in this area, but it is not the sole or overriding factor.  As the Court held in Cuthbertson, subpoenas of these kinds of journalist’s notes and tapes can be ‘a significant intrusion into the newsgathering and editorial processes,’ and ‘may substantially undercut the public policy favoring the free flow of information.’”

Id. at 412 (emphasis added).  

The Court in Maughan v. NL Industries, 524 F. Supp. 93 (D.D.C. 1981), reached a similar conclusion.  In that case, plaintiffs sought a reporter’s notes, recordings and other documents in connection with an article he wrote regarding conversations he may have had with plaintiffs about uranium milling conducted by defendant.  The court granted the reporter’s motion to quash, holding that the “paramount interest in protecting a newspaper’s function of disseminating information outweighs the subordinate interest [of the plaintiffs].”  Id. at 95.

Dr. Lee criticizes the Maughan decision by arguing that the Court, in upholding the reporter’s privilege to protect these notes, “did not explain how being required to produce such work product would impair news-gathering.”  (Opp. Brief at 14-15)  But the Court could hardly have explained its ruling more clearly, stating that:

“[t]he right of a newspaper to determine for itself what it is to publish and how it is to fulfill its mandate of dissemination must be given great respect if an unfettered press is to exist and information is to flow unhindered from it to the public.  To compel the production of a reporter’s resource materials such as his personal notes can no doubt constitute a significant intrusion into and, certainly, a chilling effect upon the newsgathering and editorial processes.” 

Maughan, 524 F. Supp. at 95.

In the end, Dr. Lee attempts to distinguish Palandjian and Maughan on the ground that those cases applied only to the disclosure of nonconfidential documents or other work product.  But that distinction misses the point.  The privilege is far broader in scope than Dr. Lee would have this Court find.  It covers any information the compelled disclosure of which would be sufficient to implicate the interest that the privilege is designed to protect, namely, the “free flow of information.”  Id.; Zerilli, 656 F.2d at 710-11 (identifying the interest as the “news gathering ability” of reporters).  The information at issue here — the place of employment of a confidential source — implicates just that interest.

Not surprisingly, courts in other jurisdictions have almost universally rejected Dr. Lee’s narrow reading of the privilege as covering only the identity of confidential sources — defined narrowly only as including the source’s name.  See, e.g., United States v. LaRouche Campaign, 841 F.2d 1176, 1182 (1st Cir. 1988) (“[W]e discern a lurking and subtle threat to journalists and their employers if disclosure of outtakes, notes, and other unused information, even if non-confidential, becomes routine and casually . . . compelled.”); Gonzales v. NBC, 194 F.3d 29, 32-34 (2d Cir. 1999) (“[w]e agree with NBC that the qualified privilege protecting press materials from disclosures applies to nonconfidential as well as to confidential materials . . . . “[L]ike the compelled disclosure of confidential sources, the compelled production of a reporter’s [nonconfidential] materials may substantially undercut the public policy favoring the free flow of information to the public that is the foundation of the privilege.”); United States v. Cuthbertson, 630 F.2d 139, 147 (3d Cir. 1980) (“We do not think that the privilege can be limited solely to protection of sources.  The compelled production of a reporter’s resource materials can constitute a significant intrusion into the newsgathering and editorial processes.  Like the compelled disclosure of confidential sources, it may substantially undercut the public policy favoring the free flow of information to the public that is the foundation for the privilege.”); Church of Scientology Celebrity Center International v. Daniels, 992 F.2d 1329, 1335 (4th Cir.) (affirming district court’s quashing of subpoena where the source and materials sought were non-confidential), cert. denied, 510 U.S. 869 (1993); Shoen v. Shoen, 5 F.3d 1289, 1295 (9th Cir. 1993) (“the journalists’ privilege applies to a journalists’ resource materials even in the absence of the element of confidentiality.”); Loadholz v. Fields, 389 F. Supp. 1299, 1303 (M.D. Fla. 1975) (“The compelled production of a reporter’s resource materials is equally as invidious as the compelled disclosure of his confidential information.”); Altemose Construction Co. v. Building & Construction Trades Council, 443 F. Supp. 489 (E.D. Pa. 1977) (“And this qualified privilege can even apply when the news source and, perhaps, a portion of the withheld writing, are not confidential.”); United States v. Marcos, 1990 WL 74521 (S.D.N.Y. Jun. 1, 1990) (“The protection of the qualified privilege extends to nonconfidential a well as confidential sources and information.”).  

These cases — whether they apply to disclosure of nonconfidential work product or nonconfidential information more generally — each have a common rationale, namely, that the reporter’s privilege is designed to protect the free flow of information, and not just confidentiality for its own sake.  To be sure, some courts have noted that, while the privilege applies to nonconfidential sources, it applies even more strongly when confidential sources are at issue.  See Mortensen, 701 F. Supp. at 248-49.  But this case is one in which confidential sources are at issue, making the case for application of the privilege even stronger.  In the end, the rationale for the privilege, whether it extends to nonconfidential information or not, is to protect the free flow of information — a rationale that is inconsistent with both Dr. Lee’s proposed “employer identification exception” and his unprecendentedly narrow view that the privilege in this circuit covers only the name of a confidential source.  

THE D.C. SHIELD LAW PROHIBITS DR. LEE FROM QUESTIONING MR. GERTH ABOUT ANY OF HIS CONFIDENTIAL SOURCES

In our opening brief, we pointed out that the testimony sought by Dr. Lee in this case is afforded absolute protection from discovery under the District of Columbia Reporter’s Shield Law, codified at D.C. Code Ann. §§ 16-4702(1), 4703(b) (2001).  Dr. Lee argues that, because this is a federal question case, the D.C. Shield Law is entirely irrelevant.  (Opp. Br. at 18-21)  Alternatively, he speculates — in a footnote — that the Shield Law might not bar Dr. Lee’s subpoena.  He is wrong on both counts.

As we pointed out in our opening brief, federal courts have repeatedly looked to state shield laws in federal question cases to determine the scope of the federal common law privilege arising under Federal Rule of Evidence 501.  See Opening Br. at 14; Baker v. F & F Investment, 470 F.2d 778, 782 (2d Cir. 1972), cert. denied, 411 U.S. 966 (1973) (state shield laws found to be clearly relevant to the inquiry as to the scope of the First Amendment privilege under federal common law); von Bulow v. von Bulow, 811 F.2d 136, 144 (2d Cir.) (concluding that in federal question cases courts should not “ignore New York’s policy of giving protection to professional journalists” under Shield Law), cert. denied, 481 U.S. 1015 (1987); Cuthbertson, 630 F.2d at 146 n.1 (finding that state law was an “independent and congruent basis of authority” for the reporter’s privilege under federal common law); Church of Scientology Celebrity Center International, 779 F. Supp. at 274 (looking to New York Shield Law in federal question case and concluding that “[w]hile the federal law of privilege controls [in a federal question case], courts have also considered the applicable state law in the jurisdiction where the reporter’s deposition was noticed.”); Gulliver’s Periodicals, Ltd. v. Chas. Levy Circulating Co., 455 F. Supp. 1197, 1200 (N.D. Ill. 1978) (looking to Illinois Reporter’s Privilege Act in federal question case because in cases where “there is no controlling federal statute on the asserted privilege, the district court for its guidance may consider existing state law concerning the privilege”).  We did not argue — as Dr. Lee attempts to say we did (Opp. Br. at 19) — that state law should “replace” federal law, but that, in determining governing federal common law, federal courts are obliged to take serious account of state law.  Dr. Lee does not dispute that all of the above-cited cases make plain that, in the context of the reporter’s privilege, state law is highly relevant in determining the scope of the federal privilege. 

Dr. Lee’s primary argument against consideration of the D.C. Shield Law is that the D.C. Circuit’s decisions in Carey, Zerilli, and Clyburn do not take the shield law into account.  But that is hardly surprising.  The D.C. Shield Law — which was first passed in 1992 — did not exist at the time Carey, Zerilli, and Clyburn were decided.  In fact, a careful look at the D.C. Circuit cases makes clear that the Court of Appeals would have looked to the D.C. Shield Law had one been in existence at the time those cases were decided.

In Carey, for example, the first D.C. Circuit case to consider the scope of the reporter’s privilege, the Court of Appeals ruled that the reporter’s privilege applied in the civil context, as well as in criminal cases.  Carey, 492 F.2d at 636.  Before formulating the appropriate test, however, the Court looked to both federal and D.C. statutes on the subject for guidance, noting that “[t]here are no federal statutes embodying a testimonial privilege for newsmen, nor has Congress made any special provision on this score for the District of Columbia.”  Id. at 636 n.8 (emphasis added).  Only after looking to federal and D.C. statutory law for guidance, did the Court set forth and apply a case-by-case balancing test.  Id. at 636-37.  Had the D.C. Shield Law been in existence when Carey was decided in 1974, then, there is no reason to doubt that the Court of Appeals would have taken it into consideration. 

Moreover, as we noted earlier, this Court has applied the D.C. Shield law in Grunseth v. Marriott Corp., 868 F. Supp. 333 (D.D.C. 1994), aff’d, 79 F.3d 169, 1996 U.S. App. LEXIS 3688 (D.C. Cir. 1996).  While Dr. Lee attempts to characterize the Grunseth Court’s analysis of the Shield Law as “an afterthought” (Opp. Br. at 20), the Court’s analysis of the Shield Law — which was considerably more than a passing reference — makes clear that it was providing an alternative basis for its holding and not mere dicta.  Grunseth, 868 F. Supp. at 336.  

Finally, there can be no doubt that — contrary to Dr. Lee’s equivocal suggestion in a footnote to the contrary (Opp. Br. at 21 n.10) — the types of questions Dr. Lee proposes asking Mr. Gerth would be covered by the D.C. Shield Law.  That law prohibits any “judicial, legislative, administrative, or other body with the power to issue a subpoena” from compelling “any person who is or has been employed by the news media in a news gathering or news disseminating capacity to disclose:  (1) The source of any news or information procured by the person while employed by the news media and acting in an official news gathering capacity, whether or not the source has been promised confidentiality.”  D.C. Code Ann. § 16-4702(1).  That the term “source” is intended to cover any identifying information about a source is clear.  As noted above, a similar Louisiana statute — protecting reporter’s from being compelled to disclose “the identity of any informant or any source of information obtained by him from another person while acting as a reporter” — was found by the Louisiana Supreme Court to cover questions concerning the place of employment of a reporter’s source and not just the source’s name.  See In re Burns, 484 So.2d at 659 (interpreting La. R.S. 45:1452 (1999)).  In addition, Section 16-4702(2) of the statute protects “[a]ny news or information procured by the person while employed by the news media in the course of pursuing professional activities that is not itself communicated to the news media.”  D.C. Code Ann. § 16-4702(2).  There can be no doubt that information about the place of employment of a confidential source would be protected by this provision as well.

THE PRIVILEGE BELONGS TO MR. GERTH — AND NOT ANY ALLEGED OR ACTUAL SOURCES — AND CAN ONLY BE WAIVED BY MR. GERTH

Dr. Lee claims that the reporter’s privilege has been waived as to information concerning Notra Trulock, because Mr. Trulock testified “at length to his contacts with the Times” and about the information he allegedly provided for the March 6, 1999 article written by Messrs. Gerth and Risen.  (Opp. Br. 16-17)  In support of this argument, Dr. Lee cites a single district court case — which provides no analysis of the issue whatsoever.  Tavoulareas v. Piro, 93 F.R.D. 35, 39 (D.D.C. 1981) (cited in Opp. Br. at 17).  Tavoulareas stands alone in support of this novel contention in the face of overwhelming authority to the contrary.  Thus, most courts in this circuit have held that the privilege belongs the journalist, not any alleged or actual sources.  See, e.g., Palandjian, 103 F.R.D. at 413 (“[T]he privilege belongs to the movant journalist and not to the defendant.  Therefore, even if the notes and tapes in question are of defendant’s own words, she is not entitled to ‘waive’ the privilege for the movant.”) (internal citation omitted); Anderson v. Nixon, 444 F. Supp. 1195, 1198 (D.D.C. 1978) (“Although the public interest in a fully informed press provides its basis, the privilege ‘is that of the reporter not the informant’ or the public. . . .”).  Almost every other federal and state court to have addressed the issue has similarly held.  See., e.g., Cuthbertson, 630 F.2d at 147 (“Nor does the fact that the government has obtained waivers from its witnesses waive [the reporters’] privilege.  The privilege belongs to CBS, not the potential witnesses, and it may be waived only by its holder.”); Los Angeles Memorial Coliseum Comm. v. National Football League, 89 F.R.D. 489, 494 (C.D. Ca. 1981) (“The journalist’s privilege belongs to the journalist alone and cannot be waived by persons other than the journalist.”); Diaz v. Eighth Judicial District Court, 993 P.2d 50, 57 (Nev. 2000) (“[T]he [Nevada state law] privilege from compelled disclosure belongs to the journalist, not the source, who may be unidentified.”); In re Paul, 513 S.E.2d 219, 223-24 (Ga. 1999) (“The [Georgia state law] reporter’s privilege belongs to the person engaged in the gathering and dissemination of news, not the source, and waiver may occur when the news person publishes the confidential information or voluntarily testifies.”); New Jersey v. Boiardo, 416 A.2d 793, 798 (N.J. 1980) (“The privilege is that of the newsperson and not the source.”); see also D. Gillmor & J. Barron, Mass Communication Law:  Cases and Comment 394 (West Pub., 5th Ed.1990) (“However the [journalists] privilege is applied, it appears to protect the communicator, not the source.  Only the reporter may waive the privilege.”).  Accordingly, it is only Mr. Gerth — and/or his co-author Mr. Risen — who can waive the privilege.  Mr. Trulock’s testimony is irrelevant to the inquiry.  There has been no waiver of the privilege in any respect.

DR. LEE HAS NOT SATISFIED ANY OF THE FACTORS OF THE TEST ESTABLISHED TO PROTECT FIRST AMENDMENT PRINCIPLES

Dr. Lee argues that, in the event that the qualified reporter’s privilege does apply, it should yield in this case because he has satisfied each of the so-called Zerilli factors.  A close examination of the case law surrounding those factors and the facts of this case makes clear that, in fact, none of the factors have been satisfied.  The subpoena should accordingly be quashed.

The Information Sought Does Not Go To The Heart of the Matter.  

As we noted in our opening brief, in determining whether the information sought goes to the “heart of the matter” of a civil litigant’s case, the litigant seeking the testimony must show that it is much more than just “relevant” to the case.  Rather, the litigant must demonstrate proof of the “crucial,” “essential” nature of the information sufficient to demonstrate that it is “central to the party’s ability to assert the prima facie elements for its cause of action.”  Aetna Life Insurance Co. v. Greeson, Misc. No. 95-003 (D.D.C. Oct. 6, 1995), slip op. at 5.  Dr. Lee cannot make such a showing here.

Dr. Lee contends that Mr. Gerth’s testimony would go to the heart of his case because “the articles that he co-authored are the most significant ones in this case, and determining which entity within (or without) the government disclosed that information to the Times is of central importance.”  (Opp. Br. at 23)  But this ignores the fact that Mr. Gerth has already stated under oath that he (1) does not know the identity of the confidential sources at issue in those articles and (2) has no information — other than that listed in the stories themselves — about what federal government agencies the confidential sources may or may not have worked for at the time those articles were written.  See Gerth Aff. at ¶¶ 6 and 8. 

Moreover, as Mr. Gerth’s affidavit makes clear, the two stories at issue themselves identify — in many instances — the government agency for which the confidential source(s) worked.  For example, the April 28, 1999 article attributes several remarks to “lab officials” or “an Energy Department official,” thus revealing the very employment information about the source(s) that Dr. Lee claims he is seeking.  This makes the testimony of Mr. Gerth — who has no more employment information about any confidential source(s) than what is listed in the articles — even less significant to the case.

Finally, Dr. Lee does not dispute — or respond to our argument in any way — that the case law provides that in instances such as this one, where the testimony sought is about one of many statements put at issue in the case, this Court has found that the testimony does not “go to the heart of the case” for purposes of the First Amendment analysis.  See Liberty Lobby, 111 F.R.D. at 21-22 (noting that the “statement at issue” was “but one of numerous statements in the article at issue alleged to be defamatory,” and concluding that, as a result, “this one singular statement does not go to the heart of the case nor is it central to the issue of the alleged defamation.”).  Here the “statements at issue” are but a few among many at issue in this case.  Moreover, it appears clear that, as Mr. Gerth does not even know the identity of the confidential sources used in the two articles that he co-wrote with Mr. Risen, none of the statements at issue were even made to Mr. Gerth.  The subpoena for Mr. Gerth’s deposition therefore cannot, as a matter of law, be said to “go to the heart” of plaintiffs’ case.  

Mr. Gerth Is Not A Party To This Action And The Information Sought Is Not Solely Available From Mr. Gerth and Any Source(s).  

Dr. Lee does not dispute that, because Mr. Gerth is not a party to this action, Dr. Lee cannot satisfy the second factor to be considered under the federal reporter’s privilege.  Although Dr. Lee takes issue with our formulation of the second factor — which looks at “whether the information is only available from the journalist and the journalist’s source,” Aetna, supra, slip op. at 4 (emphasis added) — he concedes that courts in this circuit are more likely to apply the privilege in cases, such as this one, where the reporter is not a party to the action. 

Here, not only is Mr. Gerth not a party, but the information sought by Dr. Lee is known by other sources — most notably, government officials who may have had contact with the press.  This weighs heavily in favor of applying the privilege in this case.  

Dr. Lee Has Far From Exhausted Alternative Sources of Information.  

It is undisputed that: 

Dr. Lee has requested the testimony of journalists such as Mr. Gerth before he has come close to completing discovery of present and former government employees who might have information concerning the alleged government leaks at issue in this case.

Dr. Lee has only deposed twelve individuals to date, and has taken neither the Rule 30(b)(6) depositions of the defendants nor even the deposition of John Collingwood, the one government official that defendants have identified as having had contact with Mr. Gerth.

Dr. Lee has failed to depose numerous individuals identified in the articles at issue, let alone numerous individuals that have been identified in those depositions that have occurred.

Nevertheless, Dr. Lee claims to have exhausted all reasonable alternative sources.  But the case law surrounding the exhaustion requirement makes plain that Dr. Lee has not even come close to satisfying the exhaustion requirement.  

Dr. Lee’s discussion of the exhaustion requirement carefully avoids any discussion of the case law cited in our opening brief.  (Opp. Br. 25-29)  The reason is clear.  As we pointed out in our opening brief, the law on exhaustion is strict.  Both the United States Supreme Court and the Court of Appeals of this circuit have required parties to take upwards of 60-65 depositions before finding that they satisfied the exhaustion requirement.  See, e.g., In re Roche, 448 U.S. 1312, 1312, 1316 (1980) (plaintiff required to depose 65 individuals — a "not negligible" hardship before civil contempt proceeding could proceed against journalist for not revealing sources); Carey, 492 F.2d at 639 (suggesting that taking of 60 depositions is reasonable prerequisite to compelling disclosure) (citing Baker, supra).  As the Zerilli Court has emphasized, the exhaustion requirement is “very substantial”: 

“. . . the obligation [to exhaust all reasonable alternative sources] is clearly very substantial.  In Carey, we suggested that an alternative requiring the taking of as many as 60 depositions might be a reasonable prerequisite to compelled disclosure. . . . We noted with approval the decision in Baker v. F & F Investment, . . . where some 60 real estate defendants were charged with discriminatory practices, and the informant who provided information to a journalist was also a real estate agency.  We stated that ‘the court obviously saw no reason why the defendants could not be deposed for the same information.”

Zerilli, 656 F.2d at 714 and 714 n. 50 (internal citations omitted). 

Dr. Lee's claim that because he has taken twelve depositions to date, that he has somehow met the "very substantial" burden of exhausting all reasonable alternative sources, demonstrates a misunderstanding of the strictness of the burden placed on Dr. Lee under the case law.  The record in this case demonstrates that there are numerous alternative sources that have yet to be tapped.  Each of the depositions taken to date, for example, contains multiple names of potential sources of information about the investigation of Dr. Lee that have yet to have been deposed — we count at least 10 in the deposition of Louis J. Freeh and 11 in the deposition of John J. Dion alone.  Dr. Lee offers no explanation at all as to why those depositions have not yet been taken.  Nor does Dr. Lee explain why he has apparently not challenged many of the answers provided to him by the defendants in response to various interrogatories and requests for admissions.  Those answers are replete with assertions of privilege and claims that "after reasonable inquiry, [the defendant] is without knowledge or information sufficient to form a belief as to the truth of the allegations . . . regarding alleged media disclosures."  Yet Dr. Lee appears not to have challenged them and has not explained why he has not done so.  Dr. Lee seeks to avoid dealing with what he clearly perceives to be the government's evasive answers (Opp. Br. at 25-29) by taking discovery from journalists, such as Mr. Gerth. The law simply does not allow him to do so.

Finally, it is worth repeating that the burden of demonstrating that he has exhausted alternative sources of information rests firmly on Dr. Lee.  See Zerilli, 656 F.2d at 713 ("reporters should be compelled to disclose their sources only after the litigant [seeking to overcome the privilege] has shown that he has exhausted every reasonable alternative source of information.").  Here, he has not come close to meeting that burden.   

CONCLUSION

For the reasons set forth above, Jeff Gerth respectfully requests that the Court grant the Motion to Quash the Subpoena served upon him by plaintiffs.

Dated:  October 15, 2002
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�	It is common for reporters to disclose as much information as they are permitted to by their confidential sources.  In the two articles co-authored by Mr. Gerth, reference to confidential sources is sometimes more specific in nature — i.e., to "lab officials" and "an Energy Department Official" — and sometimes, of necessity, more general — i.e., to "officials" and "Senior Administration officials." 
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