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IN THE UNITED STATES DISTRICT COURT FOR THE!

EASTERN DISTRICT OF VIRGINIA | DF“AT V'“Gg‘?f il
Alexandria Division '
STEVEN J. HATFILL, )
Plaintiff, ;
v. ; CIVIL ACTION NO. 1:04cv8(y (C 0)
THE NEW YORK TIMES COMPANY, %
Defendant, i

ORDER

Upon consideration of the pleadings and for good cause shown, {{ is

ORDERED that Plaintiff’s Motion to Compel the Identity of Defendants
Confidential Sources (Dkt. 83) is GRANTED. Plaintiff has brought this defamtion aii }1
against Defendant, after Defendant published a series of columns alleging that Hlainti hs
involved in the anthrax attacks which killed five people in 2001. Pursuant to‘ 24|U.S. 1332,
this action comes to this Court under its diversity jurisdiction. On July 13, 2004, Plai

deposed Nicholas Kristof, the author of the columns published by Defendant. ing

deposition, Plaintiff questioned M. Kristof about his sources for the columns atid Mr. [Efistof

refused to identify five sources, whom he had promised confidentiality.!

! At the time Plaintiff filed his Motion to Compel, Mr. Kristof was withholding the identities of five soufi#s. Since
the motion was filed, two of those sources, Confidential Sources #1 and #5, have agreed to relte]:nse Mr. [l of from

his promise and reveal their identities. Thus, only Confidential Sources #2, #3 and #4 remain ¢ subje I lthis
motion.
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Confidential Sources #2 and #3 were identified during Kristof’s deposi | i

employees of the F.B.L directly involved in the government’s anthrax investi gafion.

sources provided Mr. Kristof with information or confirmed existing informatich

Plaintiff’s ability to manufacture anthrax, the belief that Plaintiff had access to 4 isolfth

residence, and Plaintiff’s results from polygraph tests. Confidential Source #4 \:las a il
pethaps a friend of Plaintiff’s who provided Mr. Kristof with his opinion about
patriotism.

Plaintiff contends that his ability to question Mr. Kristof’s sources i

establishing Defendant’s degree of fault for publishing the columns about Plaindiff?
urges the Court to apply Virginia law to this dispute and thus apply a balancing fest to ;.G
whether Mr, Kristof should be entitled to a qualified repotter’s privilege. PIaim'kff arg

direct examination of these sources will provide evidence regarding the reliabilily of s @

privilege under the balancing test.
Defendant argues that a choice-of-law analysis under Federal Rul¢ of E

501 reveals that New York or Maryland law, rather than Virginia, should goven# the ¢

privilege and thus, as a reporter, Mr. Kristof's sources are absolutely privileged jinder ¢it:

Maryland or New York reporter “shield” statutes.

? The parties disagree on whether Plaintiffis a public figure, requiring him to prove actual malite by D o
not a public figure, requiring him to prove only negligence by Defendant. ]
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A. Applicable Law

In diversity cases, privileges are determined according to the stafe law {

supplies the rule of decision. See Fed. R. Bvid. 501. Thus, in diversity cases, Rftle 50 | % ! rects
the Court to apply state law, including state conflict-of-law provisions, to the laky of p ![i il]l

. This approach is consistent with the Supreme Court’s holding in Klaxon Co. v. Ktento I:( 3- !i ectric
Mfg. Co., 313 U.S. 487 (1941) (holding that under the Erie docirine, a federal tjurt m :% apply
the forum’s conflict-of-law rules). The Fourth Circuit has not specifically ruledon the [3 :t aning
of the second sentence of Rule 501. However, when analyzing Rule 501 in ﬁe ivers 'Ir ontcxt
other courts have applied the conflict-of-law doctrines of the state in which it sif§. See ‘ %:P": o
Samuelson v. Susen, 576 F.2d 546, 550-51 (3rd Cir. 1978) (applying Pennsylvama 8 «l j ct-of
law rules to determine whether Ohio’s or Pennsylvania’s privilege law applies); Ghan il [” pply

Commission v. New England Power Co., 83 FR.D. 586, 589 (D. Mass. 1979)(a

conflict laws of Massachusetts, the forum state); Union Planters Nat’l Bank v. A

Inc., 82F R.D. 472, 473 (W.D. Tenn. 1979). Therefore, since this Court sits in

Commonwealth of Virginia, the Court finds that Virginia law, including Virgi

law, applies to this issue.

Virginia is a traditional state. As a result, “[i]t is well settled thaf -Virg'

adheres to traditional conflict-of-law rules, when presented with a choice-of-law questig

|
Clark v. Clark, 286 $.E.2d 82, 89 (Va. Ct. App. 1990). “[T1he lex loci will govern as Iil

| mected

[ I

merely with the remedy.” Jones v. Jones, 431 S.B.2d 33, 34 (Va. 1993) In morg modatl

matters going to the basis of right of action itself, while the lex fori controls all tat is df

" parlance, “Virginia courts are to determine whether an issue is procedural [Zex fgri] or § 1]
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[Zex loci] according to its own conflict rules. If the issue is deemed procedural ginder i
of law rules, the court shall apply its rules and procedure.” Clark, 286 S.E.2d a}{89.
the issue of conflicts, Virginia has explicitly rejected any of the more recent approach i
including the approach advocated by the Restatement (Second) of Conflicts of Jaws.
McMillan v. McMillan, 253 S.E.2d 662, 664 (Va. 1979).
The Virginia courts have not spoken specifically on the issue of Whethe e law
of privilege is procedural or substantive. They have, however, provided guidanfie on - i
Virginia court would classify the law of privilege, if it had the opportunity to comsider #issue.
In Virginia, “the best rule seems to be that the rights of the parties with respect {p thei | 13¢5 of
action are govemed by lex loci, while the admissibility of evidence and the enfoficeme f those

~ rights are governed by the lex fori.” Baise v. Warren, 164 S.E. 655, 656 (Va. 1992). B her, the

- evidence” are considered procedural. D.T, Ficars v. Atlantic Discount Co., Inc.})|140 d 667
670 (Va. 1965). Thus, it appears to this Court that for the reporter’s privilege, & commgililaw

privilege under Virginia law, is a question of evidence.* Thus, this Court findd the la

* Defendant contends that granting this motion will strip Mr, Kxistof of his right to protect his srces. [#4i
glance, such a “right” might make it appear as though the reporter’s privilege should be governel by Jex|$bRi.
However, the Virginia rule seems to only consider the “rights of the parties with respect to their Hauses ot =:i-%-
and Mr. Kristof is only a third-party to this dispute. Thus, the existence or lack thereof of a third party’sfigts are
not a substantive issue under Virginia choice-of-law rules. ’

* Defendant contends that the law of privilege should be treated as substantive and provides Mc[lauley !‘ ﬁ;-!
Pharma, L.P., 224 F.Supp.2d 1066 (W.D.V.A. 2002) as its support. While the federal court in McCaul &l 1d find
that the physician-patient privilege was substantive under Virginia choice-of-law rules, this caselis disti 1_;{ hable.
Fixst, the court states that the Virginia physician-patient privilege did not exist under state commf sl Qi
enacted as a qualified statutory privilege, under Va Code Ann. § 8.01-399. The McCauley cour| glso nojid hat the
“Virginia Supreme Court has held that this statute not only sets out a rule of evidence, but it alsq provide; founds
for a cause of action against any practitioner who discloses a patient’s medical records in violatipn of it 114
1068. '
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privilege, absent an applicable statute, is governed by procedural or lex Joci rulds® and }

therefore apply the Virginia common law regarding the reporter’s privilege. Thi Cou

note that Virginia would not be the only state to treat this type of privilege as prpced

B. Reporter’s Privilege under Virginia Law

Under Virginia law, reporters have a qualified privilege against djsclos

;
| 1
confidential sources in public figure defamation cases. See Philip Morris Co., Mc. v. iblrican

Broadcasting Companies, 1995 WL 301428 (Va. Cir. Ct.1995). Per the guidang
v. Hayes, 408 U.S., 665 (1972), the Virginia court found that it must balance the
involved when compelling the identification of confidential sources. Jd In doil

Virginia courts have applied the three-part balancing test adopted by the Fourth |

Virginia has niot enacted a statutory privilege related to the reporter’s privilege, nor has the Virgjni
Assembly created a canse of action against a reporter who discloses a source’s identity. Further,
developed common law related to a qualified privilege for reporters. See Philip Morris Co., Ind|
Broadcasting Companies, 1995 WL 301428 (Va, Cit. Ct.1995). Thus, Court finds McCauley

$ A leading treatise on federal practice and procedure also reports that this decision conforms W
more traditional, choice-of-law rules. “[TThe older view was that evidence was procedural and f§
the principle that matters of procedure were governed by the law of the forum. The original Res|
provision dealing with privileges; apparently they were to be dealt with under the rule that in malte
law of forum govems. Though this approach has been criticized, it seems defensible if one viewl

its power to elicit evidence curtailed because another state has decided to limit the power of its ¢

evidence sought has some connection with the state.” State Law Proviso-Choice of Law, 23 Feq
Evid. § 5435 (2006).

® In Union Planters National Bank aof Memphis v. ABC Records, Inc., the federal court, in a divk
followed Rule 501 and used Tennessee choice-of-law tules to determine whether to apply Tennegs
law to the issue of attorney-client privilege. 82 F.R.D, 472 (W.D. Tenn. 1979). The court deciddd
would ““hold that in the present situation the attorney-client privilege is a question of evidence an
determining the scope and validity of the privilege the law of Tennessee would govern” Id. at 4793,
Tennessee had embodied its common law rule of attorney-client privilege in a statute, the legislajire ‘s
themselves only with matters of evidence and did not create a cause of action. Therefore, the fedsral coul ;
statute to be a matter of procedural law under the Tennessee choice-of-law rules. See alse Ghanld Supplyi{¥
Commission v. New England Power Co., 83 F.R.D. 586, 589 (D. Mass. 1979) (looking to the cofiflicts 1o
forum state and holding that questions of privilege are procedural under Massachusstts law).

5
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LaRouche v. National Broadcasting Co., Inc., 780 F.2d 1134 (4th Cir. 1986). Jee Phi

at *6; see also Clemente v, Clemente, 56 Va, Cir. 53 0,2001 WL 1486150 (Va. {lir. C i

Under the LaRouche test, the court considers: “(1) whether the informe

|

{5

|
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relevant, (2) whether the information can be obtained by alternate means, and (3) whet ‘there is

a compelling interest in the information.” LaRouche, 780 F.2d at 1139. Applying the

this case to the LaRouche test, the Court finds that the balance tips in favor of djsclos :
In Philip Morris, the Virginia court found that information abouf the co ;1

source is relevant to the state of mind of the reporter at the time the reporter mafle the ] : [ Ledly

defamatory statements as well as relevant to the credibility of published statemdits re ’fl

IR
from information provided by the source. Id. at *8. Here, Defendant has assertbd that H : ted

i '}
without the requisite intent, In order for Plaintiff to meet its burden in the defarHation ; e and

|

offer evidence as to the reporter’s state of mind, Plaintiff needs an opportunity

| %nberg,

Rosenberg told him. In addition, Defendant contends that Confidential Source pd's !; fhation

is not relevant because the source said primarily positive things about Plaintiff. [If this [klirue and
these statements were left out of the article or if Confidential Source #4 made sth s | I hich
cast doubt on Kristof’s allegation that Plaintiff was the anthrax mailer, then the {nfori ‘, from

Confidential Source #4 is relevant to Plaintiff’s case. As Plaintiff needs to acqy

understanding of Mr. Kristof”s state of mind and verify the accuracy of the state
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confidential sources, the information is central to this dispute and thus relevant Lumder e

LaRouche test.

Plaintiff contends that it can not determine the identities of the cpnfideifi

sources through alternate means, because Mr. Kristof has not provided enough |dentifi§ ‘ :

information. For example, although Plaintiff knows that Confidential Sources $2 and 5( ﬂ

employees of the F,B.1, hundreds of agents and emploYees of the F.B.I. have whrked ¢

which two are the confidential sources would be impossible. In addition, Plainiff ha

Rule 30(b)(6) deposition on Defendant asking for a representative who knows tHe ide :

the sources, and Defendant has only identified Mr. Kristof. Thus, the Court is iji agred

{
n

The final part of the LaRouckhe test considers whether there is a ¢ompe i

S
HI[
!

QE

|

“compelling” one since Defendant has not placed either the information providéd by 1

interest in the information. Defendant argues that Plaintiff’s interest has not ripgned

il 4

or the sources themselves at issue. Thus, Defendant argues that determination & the igEsE

be deferred until such time as the record of Plaintiff’s need is more fully developed.
discovery is pending. Under Defendant’s view when Defendant decides to put the co ia.
sources or their information at issue, then the Court would need to reopen discovery .: 5
Plaintiff time depose the confidential sources. This is not an acceptable solutiofl. Ratl l
demanded by Branzburg, the Court must make a case-by-case analysis of the ndeds of §

plaintiff. 408 U.S. 665 (1972). In this case, the Court finds that even if Defend?nt doeg 8 )
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the confidential sources or their information at issue, Plaintiff may need to do sg|i
effectively prove his case.

The Court understands the need for a reporter to be able to credilh
confidentiality to his sources. Confidential sources have been an important part]

which is presumably why Virginia recognizes a qualified reporter’s privilege injthe i :

But that privilege must be balanced against the rights of a plaintiff and in Virgi
embodied by the LaRouche test. Thus, after balancing the burdens to both sided,

that the balance favors disclosure. Thus, it is

and #4, to Plaintiff no later than Wednesday, October 23, 2006.

e
Entered thisQl) day of October, 2006.

L:J’\%

Liam O’Grady
United States Magisirate Judge

Alexandria, Virginia




