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INTRODUCTION

Dr. Lee’s brief is tellingly devoid of any reference to the actual record as to Mr. Thomas.
Dr. Lee does not — and indeed cannot — direct this Court’s attention to any portion of the
discovery record that demonstrates a genuine effort on his part to determine Mr. Thomas’s
sources by alternative means. Nor can he point to any journalist-specific analysis of that record
by the District Court prior to its order that Mr. Thomas reveal his confidential sources. Unable
to defend the District Court’s decision on its merits, Dr. Lee instead relies on generalities and
appeals to sympathy in an attempt to lump Mr. Thomas together with other journalists who
reported on “private, personal, and acutely hurtful” information about him.

Mr. Thomas, however, is uniquely situated among the non-party journalists before this
Court, both in terms of the substance of his reporting and Dr. Lee’s lack of any meaningful effort
to determine his sources. The District Court erred in ordering Mr. Thomas to testify and in
holding him in contempt for declining to do so.

Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981), the well-established and binding caselaw

on the reporter’s privilege, provides the framework of analysis in this matter. The District
Court’s failure to make any Zerilli-mandated findings specific to Mr. Thomas before ordering
him to testify was error. Dr. Lee’s failure to articulate any substantive reason why Mr. Thomas’s
testimony would be crucial to his case, and his inability to point to a single record cite to show
that he has exhausted alternative means of learning the identity of Mr. Thomas’s sources,
confirms that the District Court’s decision is unsustainable.

L. The Reporter’s Privilege Is Established Circuit Law

Despite Dr. Lee’s efforts to cast doubt on the continued viability of Zerilli, it is clear that

Zerilli, and its predecessor, Carey v. Hume, 492 F.2d 631 (D.C. Cir. 1974), remain binding on




this panel. The Court in Carey stated that, in civil litigation, a First-Amendment-based
“newsman’s privilege” requires that, in civil cases, the district court “look to the facts on a case-
by-case basis in the course of weighing the need for the testimony in question against the claims
of the newsman that the public’s right to know is impaired.” 1d. at 636. While in Carey the
panel found the reporter’s privilege had been overcome, the panel in Zerilli — a Privacy Act case
that, as with Dr. Lee’s lawsuit, involved an allegedly illegal leak — squarely held that the
privilege protected the journalists.

Zerilli reiterated Carey’s articulation of the privilege, noted that “[e]very other circuit that
has considered the question has also ruled that a privilege should be readily available in civil
cases, and that a balancing approach should be applied,” 656 F.2d at 712, and set forth “precise
guidelines . . . to determine how the balance should be struck in a particular case,” id. at 713.
Applying that framework — that the civil litigant seeking the testimony must establish the
information “goes to ‘the heart of the matter’” and that the litigant “has exhausted every
reasonable alternative source of information” id. — the court held that the Privacy-Act plaintiffs
had not satisfied the second prong. Accordingly, the court affirmed the district court’s finding
that “a qualified First Amendment privilege should apply.” Id. at 714.

Dr. Lee and the amicus supporting his position attempt to explain away as “dicta” the
core holdings in Zerilli — that this Circuit recognizes a reporter’s privilege in civil cases, and that
the privilege applies in Privacy Act litigation even where the source’s conduct allegedly violated
the law. This argument, however, ignores the very definition of what a holding is, as the
existence of the reporter’s privilege was absolutely pivotal to the result in Zerilli. See Black’s
Law Dictionary 749 (8th ed. 2004) (defining “holding” as “[a] court’s determination of a matter

of law pivotal to its decision”). Moreover, Dr. Lee’s argument misreads the recent recognition



by another panel of this Circuit that, regardless of the First Amendment issues of privilege in the
criminal grand jury context, Zerilli “states the law applicable to civil cases.”’ See In re Grand

Jury Subpoena, Judith Miller, 397 F.3d 964, 972 (D.C. Cir. 2005). See also id. at 988 (Tatel, J.,

concurring in the result) (recognizing holdings of Carey and Zerilli).

Dr. Lee’s argument disregards nearly 25 years of decisions by appellate and trial judges

in this circuit who have applied the holding and framework of Zerilli. See, e.g., United States v.

Ahn, 231 F.3d 26 (D.C. Cir. 2000), Clyburn v. News World Communications, Inc., 903 F.2d 29,

35 (D.C. Cir. 1990); Clyburn v. News World Communications, Inc., No. Civ. A 86-1149, 1988

WL 489658, at *4 (D.D.C. Apr. 14, 1988). Numerous lower courts in this Circuit have
repeatedly recognized Zerilli’s rendition of the privilege as controlling authority in civil cases,

including Privacy Act cases. See, e.g., Tripp v. DOD, 284 F. Supp. 2d 50, 52, 54-55 (D.D.C.

2003) (relying on Zerilli and upholding claim of reporter’s privilege in Privacy Act case upon
finding that plaintiff had not exhausted all reasonable alternative sources of information),

Blumenthal v. Drudge, 186 F.R.D. 236, 244-45 (D.D.C. 1999) (citing Zerilli and holding that

plaintiffs did not proffer evidence sufficient to overcome First Amendment protections of

reporter's confidential sources); Alexander v. FBI, 186 F.R.D. 71, 78 (D.D.C. 1998) (applying

Zerilli and declining to compel non-party reporter to reveal source in Privacy Act lawsuit),

Grunseth v. Marriott Corp., 868 F. Supp. 333, 334-36 (D.D.C. 1994) (quashing a subpoena

because the facts of the case did not overcome the "clear preference for First Amendment

protections as stated by our Court of Appeals [in Zerilli]"); Dowd v. Calabrese, 577 F. Supp.

238, 241-46 (D.D.C. 1983) (citing Zerilli and declining to compel disclosures of reporter's
sources because plaintiff had not yet "reasonably exhausted alternative means of obtaining the

sources' identities").

!Ironically, Dr. Lee relies on what is at best dicta in Miller in his attempt to undermine the clear holding of Zerilli.




Dr. Lee’s argument further disregards the respect Zerilli has garnered in the jurisprudence
of other Courts of Appeals. Other Circuits have used Zerilli as an analytical model for their own

decisionmaking process, see Shoen v. Shoen, 48 F.3d 412, 415-16 (9th Cir. 1995), cited Zerilli

with approval, see In re Petroleum Prods. Antitrust Litig., 680 F.2d 5, 7 (2d Cir. 1982), and

acknowledged Zerilli’s approval of a qualified reporter's privilege in civil cases, see United

States v. Smith, 135 F.3d 963, 972 n.4 (5th Cir. 1998).

Contrary to Dr. Lee’s suggestion, no Supreme Court authority since Zerilli undermines

Zerilli’s analysis and reading of Branzburg v. Hayes, 408 U.S. 665 (1972). Neither post-

Branzburg Supreme Court decision to which Dr. Lee points even remotely addresses the question

of a constitutional privilege for reporters in civil proceedings. One, University of Pennsylvania

v. EEOC, 493 U.S. 182 (1990), addresses an asserted right by universities to withhold certain

internal data, while the other, Cohen v. Cowles Media Co., 502 U.S. 663 (1991), addresses

whether the First Amendment precludes breach of contract claims against reporters. Neither
decision purports to characterize how Branzburg bears on the right of non-party reporters in a
civil case to protect the identity of confidential sources. Indeed, since those two cases were
decided, at least two other federal courts of appeals have reviewed the relevant law and come to

the same conclusion as Zerilli. See Cusumano v. Microsoft Corp., 162 F.3d 708 (1st Cir. 1998);

Shoen v. Shoen, 5 F.3d 1289 (9th Cir. 1993).

Candor compels Dr. Lee to advise that what he really seeks is to have this panel overrule
Zerilli, which, of course, is entirely inappropriate. “One three-judge panel . . . does not have the

authority to overrule another three-judge panel of the court. That power may be exercised only
by the full court, either through an in banc decision, or pursuant to the more informal practice

adopted in Irons v. Diamond, 670 F.2d 265, 268 n.11 (D.C. Cir. 1981) [dealing with situation




where the holdings of two panel opinions conflict].” La Shawn A. v. Barry, 87 F.3d 1389, 1395

(D.C. Cir. 1996) (in banc) (internal citations omitted).
Even if this panel had the power to cast aside Zerilli — which it does not — the principle of
stare decisis clearly would counsel against such a ruling. “[T]he very concept of the rule of law

underlying our own Constitution requires such continuity over time that a respect for precedent

is, by definition, indispensable.” Planned Parenthood v. Casey, 505 U.S. 833, 854 (1992). None

of the “prudential and pragmatic considerations” that would favor overruling a decision are
present here. Id. Zerilli’s analytical framework is entirely workable, as evidenced by the many
lower court decisions that have applied and continue to apply it. Zerilli has been the subject of
reliance and guidance, as evidenced by the other circuits that have modeled their own tests after
it. And the balance Zerilli strikes between the interests of the press and the interests of civil
litigants continues to be a sensible test with both significant application and justification. Thus,
Dr. Lee’s suggestions that Zerilli does not bind this panel, that Zerilli does not mean what it
clearly says, or that this panel should abrogate the rule of the Zerilli case, are not at all well
taken.

IL The District Court Erred in Finding that Dr. Lee Satisfied Either of Zerilli’s Prongs

Mr. Thomas continues to maintain that the District Court’s resolution of the reporter’s
privilege issue — a mixed question of law and fact — warrants de novo review by this Court.?
However, even if this Court reviewed the underlying orders for abuse of discretion, Mr. Thomas
still must prevail, as the Court made no findings specific to Mr. Thomas before ordering him to

testify, and it thus exercised no discretion as to him. Had the Court performed the requisite First

2 Mr. Thomas hereby incorporates by reference the arguments found in Section I of the Hebert/Drogin Reply Brief,
and Section I of the Gerth/Risen Reply Brief.



Amendment inquiry, the only reasonable use of its discretion would have been to uphold Mr.
Thomas’s claim of privilege.

A. Centrality

Dr. Lee’s brief confirms that the information he told the district court he seeks from Mr.
Thomas would not go to the heart of Dr. Lee’s Privacy Act claim. He specifies in this Court the
“damning accusations” that are central to his case, and for which he seeks to learn the identity of
sources: reports about the government’s suspicions that Dr. Lee was connected to espionage,
that he had taken a lie detector test, and that his wife had behaved suspiciously. Br. of Appellee
at 32. These clearly are the sorts of “private, personal, and acutely hurtful” information the
District Court had in mind when it ordered the non-party journalists to testify. A-1256.

Notably, however, Mr. Thomas did not report any of this information. Rather, the one
article by Mr. Thomas that Dr. Lee cites in his brief accurately reported the facts underlying Dr.
Lee’s felony conviction. If Dr. Lee wants to learn who leaked damning information about him,
he needs to look elsewhere and not to Mr. Thomas, as Mr. Thomas never reported that type of
information. Mr. Thomas does not number among the reporters who might have useful
information to offer Dr. Lee.

Dr. Lee suggests that this Court rejected a similar argument in the recent Miller ruling.

See In re Grand Jury Subpoena, Judith Miller, 397 F.3d at 1003 (Tatel, J., concurring in the

judgment). The situation in Miller, however, is entirely distinguishable. In that case, there is no
question that journalist Judith Miller received information about the identity of an undercover
CIA agent from a government source, the very leak on which the government has focused in that
case. In his concurring opinion, Judge Tatel indicated that whether or not Ms. Miller wrote an

article about the information she received was immaterial, because the proper focus is on the



substance of the communication she received. By contrast, Dr. Lee never adduced any evidence
that Mr. Thomas ever received leaks about the “damning accusations” on which Dr. Lee has
focused this lawsuit, the District Court’s attention, and now this Court’s attention. Indeed, none
of the reporting by Mr. Thomas that Dr. Lee has inquired about contains any “damning
accusation” about which Dr. Lee complains. Rather, Mr. Thomas’s reporting focused on Dr.
Lee’s felonious conduct in downloading classified information to unsecure tapes — conduct to
which Dr. Lee has since admitted and been criminally punished — and weaknesses in the
government’s own handling of the Lee investigation.

Compelling Mr. Thomas to testify under these circumstances would have staggering
practical implications. Under Dr. Lee’s logic, after any major national story breaks, any
journalist who bases any report on information obtained from any confidential source would be
subject to compelled disclosure of his sources — even where that information accurately depicts
the subpoenaing party’s own wrongful conduct and serves the public’s and the subpoenaing
party’s own welfare. It is no solution to suggest, as Dr. Lee has, that First Amendment
protection is lessened where a leak might have violated the Privacy Act. Zerilli squarely rejected
this argument, noting that the First Amendment fully protects a journalist who is not a party to a
Privacy Act case and who therefore is not invoking the privilege to shield him from liability.
656 F.2d at 715.

B. Exhaustion

Dr. Lee half-heartedly cites his “extensive” discovery efforts and criticizes Mr. Thomas
for viewing himself as a “minor player.” This argument is entirely disingenuous. The sheer

number of depositions and interrogatories is irrelevant to whether Dr. Lee exhausted alternative

sources as to Mr. Thomas. Rather, it is the substance of those discovery requests that matters —



and here, the substance as to Mr. Thomas is totally lacking. Of the twenty-one witnesses Dr. Lee
deposed, he asked only five about Mr. Thomas. And even in those five depositions, he made
only passing reference to this particular journalist.® Thus, Dr. Lee made virtually no attempt to
determine the identity of Mr. Thomas’s sources from witnesses other than Mr. Thomas. It is not
that Mr. Thomas views himself as a minor player, but that Dr. Lee has treated Mr. Thomas as a
minor player throughout the discovery process.

In a further effort to divert attention from his own investigative failures, Dr. Lee also
draws the Court’s attention to the suggestion by Michael DeFeo, the FBI’s chief internal
investigator, that it would be exceedingly difficult to determine who leaked protected
information about Dr. Lee. Mr. DeFeo’s pessimism, however, does not justify Dr. Lee’s
defeatism. This Court encountered a similar situation in Zerilli, where the plaintiff attempted to
rely on the government’s unsuccessful internal investigation. The Zerilli court dismissed this
“gamesmanship,” stating that plaintiffs seeking to learn a reporter’s confidential source cannot
“escape their obligation to exhaust alternatives because they were willing to accept the Justice
Department’s statement that an internal investigation had not revealed any wrongdoing by
employees.” 656 F.2d at 715. Here, Dr. Lee squandered an opportunity to pursue discovery into
the government’s investigation by failing to challenge the government’s dubious assertion of
privilege. See Risen/Gerth Opening Br., Section I1.B.2.b, at 36-38. Accordingly, his attempt at

gamesmanship on this point cannot succeed.

* Perhaps the best example of Dr. Lee’s fleeting interest in Mr. Thomas is in the deposition of John Collingwood, the
FBI assistant director for public affairs. There, when Mr. Collingwood testified that he had “frequent and regular
contact” with Mr. Thomas, Dr. Lee’s counsel asked no further questions about the substance of those contacts.

Later in the deposition, when Mr. Collingwood volunteered that he recognized Mr. Thomas’ phone number in a
telephone message book, Dr, Lee’s counsel still asked no further questions about the circumstances or substance of

their conversations about Dr. Lee. A-982, 984.



Given the First Amendment values at stake here, and the unique situation of Mr. Thomas
vis-a-vis the other nonfparty reporters, Dr. Lee’s failure to focus any efforts on determining the
identity of Mr. Thomas’s sources now precludes him from obtaining an order compelling Mr.
Thomas to testify. The District Court erred by failing to examine the record as to Mr. Thomas.
Had it performed the proper analysis, it would have reached the only reasonable conclusion,
which is that the qualified reporter’s privilege shields Mr. Thomas from compelled disclosure of
his sources in this case.

CONCLUSION

For the reasons stated above and in Mr. Thomas’s opening brief, this Court should

reverse the district court’s order denying Mr. Thomas’s motion to quash and vacate the order

finding Mr. Thomas in contempt.
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