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No. 1:99 CV 3380 (TPJ)

��- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - �x���MOTION OF NON-PARTY JAMES RISEN TO�QUASH SUBPOENA AND/OR FOR PROTECTIVE ORDER

New York Times ("The Times") reporter James Risen's motion to quash and/or for a protective order presents this Court with the following issue:

Dr. Lee has served Mr. Risen with a subpoena requesting both his deposition and the production of documents.  Dr. Lee intends to question Mr. Risen at the deposition primarily about the place(s) of employment — but, so he says, not the name(s) — of Mr. Risen's confidential source(s) in writing four separate articles about Dr. Lee that were published in The Times.  The document requests seek documents obtained by Mr. Risen as part of his newsgathering efforts in writing the articles.  Should the subpoena be quashed because it seeks information covered by the reporter's privilege embodied both in the D.C. Shield Law and the First Amendment?

Mr. Risen respectfully submits that the reporter's privilege is not so narrow as to cover only the names of confidential sources — as Dr. Lee claims.  Rather, the discovery Dr. Lee seeks here, which focuses on the place of employment of a reporter's confidential sources, strikes at the heart of the newsgathering process, making it subject to the privilege.  The D.C. Shield Law, D.C. Code Ann. §§ 16-4702(1), 4702(2), and 4703(b) (2001), provides absolute protection against having to disclose such information.  In addition, the First Amendment, as interpreted in cases such as Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981), imposes a burden that Dr. Lee cannot meet. 

MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION AND FACTUAL BACKGROUND

James Risen has been a journalist for almost twenty-five years.  Since, 1978, he has worked as a reporter with the Fort Wayne (Indiana) Journal Gazette, the Miami Herald, the Detroit Free Press, the Los Angeles Times, and, most recently, with the New York Times.�  Mr. Risen has worked at The Times since May 1998, and his work has focused on intelligence matters, national security issues, and terrorism coverage during that time.�  Mr. Risen has won numerous awards in connection with his reporting, including one from the Overseas Press Club and, most recently, a shared Pulitzer Prize for the explanatory reporting by The Times on issues relating to terrorism.�  Neither Mr. Risen nor The Times is a party to this action.  

This is a Federal Privacy Act case brought by Dr. Lee against the United States Department of Justice, the Federal Bureau of Investigation and the United States Department of Energy.  See 5 U.S.C. § 552a (2000).  In the words of Dr. Lee's counsel, "the gravaman of Dr. Lee's complaint is that the defendants violated the Federal Privacy Act by disclosing to the media information concerning the government's investigation of alleged Chinese espionage at America's nuclear laboratories and, later, alleged improper downloading of information by Dr. Lee."�  According to the Second Amended Complaint, Mr. Risen's connection to this case is that he co-authored with Jeff Gerth two separate New York Times articles on March 6 and April 28, 1999 and authored two additional articles for The Times on March 9 and 24, 1999.  Dr. Lee alleges that the articles were based on unlawful leaks from confidential sources at the defendant agencies.�

The March 6 article, which was entitled "Breach at Los Alamos: A Special Report; China Stole Nuclear Secrets for Bombs, U.S. Aides Say," reported that the American government suspected that someone at a government laboratory in Los Alamos had committed espionage, allowing the Chinese to steal nuclear secrets and make significant advances in the miniaturization of China's nuclear bombs.  The article indicated that there was a suspect in the espionage case but did not identify the subject by name.  The March 9 article, entitled "U.S. Fires Scientist Suspected of Giving China Bomb Data," recounted that Dr. Lee had been fired from his job at the Los Alamos National Laboratory for security breaches after being questioned by the FBI in connection with a suspected theft by China of American nuclear secrets. The March 24 article, entitled "Though Suspected as a China Spy, Scientist Got Sensitive Job at Lab," reported that, in spring 1997, Dr. Lee had been asked to run a sensitive nuclear weapons program at the Los Alamos National Laboratory, even though he was, at the time, under government investigation as a suspected spy for China.  Finally, the April 28 article, entitled "U.S. Says Suspect Put Code On Bombs in Unsecure Files," reported that the government suspected Dr. Lee of spying for China and of having improperly transferred huge amounts of secret data from a computer system at a government laboratory, potentially compromising the United States' nuclear arsenal.�  The articles themselves make clear that much of the information contained in them came from confidential sources within the United States government to whom promises of confidentiality were made.�

On October 2, 2002, Dr. Lee served a subpoena upon Mr. Risen, seeking his deposition testimony and the production of all documents provided to Mr. Risen by any FBI, Department of Justice, or Department of Energy employees in 1998 or 1999 that mention any of the following:

  Wen Ho Lee

  Sylvia Lee

  Kindred Spirit

  Los Alamos National Laboratory (LANL)

  Tiger Trap

  Peter Lee

  Lawrence Livermore National Laboratory (LLNL)

  Ed Curran

  Notra Trulock

  Dan Bruno

  Robert (Bob) Vrooman

  Neil Gallagher

  Craig Schmidt

  John Rhys Kilroy

  William (Bill) Doherty

  Charles (Chuck) Middleton

  Sheila Horan

  Carol Covert

  William (Bill) Lueckenhoff

  David Kitchen

  John Kelly

  Robert Gorence.�



The subpoena also asks for all documents — no matter what the subject matter — provided to Mr. Risen from Notra Trulock in 1998 or 1999.�  Mr. Risen has objected to the document requests on grounds that they request materials protected by the reporter's privilege and that they are overbroad.�

Prior to serving Mr. Risen with the subpoena, Dr. Lee served Mr. Gerth with a nearly identical subpoena.  In a September 16, 2002 letter to Floyd Abrams — who is counsel for Messrs. Risen and Gerth — Heather Hersh Gilhooly, counsel for Dr. Lee, stated that Dr. Lee was seeking Mr. Gerth's deposition testimony "both to confirm the accuracy of his reporting and to obtain information regarding his sources."�  In that same letter, Ms. Gilhooly explained that "among the information Plaintiff seeks to obtain from Mr. Gerth is information regarding the employers of his sources." �  She further argued that, because Dr. Lee sought "the name of an agency" and "not disclosure [of] individual names," that the reporter's privilege did not apply at all.�  

Mr. Gerth moved to quash the subpoena, arguing that the reporter's privilege precluded his deposition from going forward.  That motion has been fully briefed and is currently pending before this Court.�

Shortly after Mr. Risen was served with his subpoena, Joel Kurtzberg, counsel for both Messrs. Risen and Gerth, spoke with Ms. Gilhooly by telephone to discuss the subpoena directed at Mr. Risen.  Ms. Gilhooly, in the course of several conversations with Mr. Kurtzberg, made clear that Dr. Lee's position as to the applicability of the reporter's privilege in Mr. Risen's case was the same as it was in Mr. Gerth's case.�  Additional conversations between Mr. Kurtzberg and Anthony Coppolino, counsel for the government defendants in this case, along with the briefing on the motion to quash the subpoena directed at Jeff Gerth, have confirmed that, as of October 4, 2002, Dr. Lee had deposed only the following twelve individuals in this case:

  Myron L. Marlin (Director of Office of Public Affairs for the Department of Justice);

  Louis J. Freeh (former Director of the Federal Bureau of Investigation); 

  Robert B. Bucknam (former Chief of Staff to FBI Director Freeh); 

  William Richardson (former Secretary of Energy); 

  Notra Trulock (former employee of the Department of Energy); 

  Edward J. Curran (Director of Counterintelligence at the Department of Energy); 

  Carol Covert (FBI Special Agent); 

  Michael A. DeFeo (Assistant Director, FBI Office of Professional Responsibility); 

  Michael C. Liebman (former prosecutor, Department of Justice Internal Security Section); 

  Craig Steven Icsco (former Associate Deputy Attorney General); 

  John J. Dion (Chief of the Internal Security Section of the Criminal Division of the Department of Justice); and 

  Robert Gorence (former Assistant United States Attorney).�

  

Dr. Lee has expressed an intention to depose only six additional present or former government officials.�   Rather than depose additional non-journalistic sources, Dr. Lee now seeks to depose journalists, such as Mr. Risen.   

The discovery to date reveals that the government has been evasive in responding to Dr. Lee's written discovery.  For instance, the government's responses to Dr. Lee's requests for interrogatories are replete with assertions of privilege and claims that "after reasonable inquiry, [the defendant] is without knowledge or information sufficient to form a belief as to the truth of the allegations . . . regarding alleged media disclosures." �  Yet Dr. Lee has apparently not challenged their sufficiency or moved to compel more complete responses.�  

Likewise, in response to an interrogatory asking the defendants to identify all present or former employees of each defendant who communicated with Mr. Risen regarding Wen Ho Lee, the defendants responded in May 2001 by flatly declaring that "[u]ntil further inquiry [was] completed," they would "only refer to documents produced by [defendants] which indicate that some [government] officials may have spoken to the media regarding the Wen Ho Lee case" in response to this interrogatory.�   To date, no updated response appears to have been given.  Dr. Lee has apparently not chosen to move to compel a more complete response.�  

Instead of persistently tracking down existing leads and vigilantly seeking information about alleged leaks from the government agencies from the government, Dr. Lee is now attempting to obtain this information from reporters, such as Mr. Risen.  As the matters Dr. Lee seeks to inquire into go to the heart of the reporter's privilege under both the D.C. Shield Law and federal common law (including the First Amendment itself), Mr. Risen was forced to file this motion to quash and/or for a protective order.  As set forth below, the motion should be granted and the subpoena quashed in its entirety.

ARGUMENT

THE SUBPOENA SEEKING MR. RISEN'S DEPOSITION AND THE PRODUCTION OF VARIOUS DOCUMENTS SHOULD BE QUASHED 

Federal Rule of Civil Procedure 45(c)(3)(A) provides in pertinent part, that a court may quash a subpoena "if it . . . (iii) requires disclosure of privileged or other protected matter and no exception or waiver applies."  Fed. R. Civ. P. 45(c)(3)(A)(iii).  Similarly, under Rule 26(c) courts may enter an order "that the disclosure or discovery not be had" in order "to protect a party or person from annoyance, embarrassment, oppression or undue burden or expense. . . ."  Here, the Court should quash the subpoena in its entirety and/or enter a protective order stating that Mr. Risen need not appear for his deposition or produce any documents in this case.

The Identity of Confidential Sources is Subject to Absolute Protection From Disclosure Under the D.C. Shield Law	

The testimony sought by Dr. Lee in this case is afforded absolute protection from discovery under the District of Columbia Reporter's Shield Law, codified at D.C. Code Ann. §§ 16-4702, 4703(b) (2001).  Those statutes prevent courts under any circumstances from compelling journalists to testify about (1) the source of their news stories, whether confidential or not, and (2) any news or information collected in the course of pursuing journalistic activities that is not communicated in the news media.  Section 16-4702 provides that:

"Except as provided in section 16-4703 [which exceptions do not apply], no judicial, legislative, administrative, or other body with the power to issue a subpoena shall compel any person who is or has been employed by the news media in a news gathering or news disseminating capacity to disclose:

(1) The source of any news or information procured by the person while employed by the news media and acting in an official news gathering capacity, whether or not the source has been promised confidentiality; or

(2) Any news or information procured by the person while employed by the news media in the course of pursuing professional activities that is not itself communicated in the news media, including any: (A) Notes; (B) Outtakes; (C) Photographs or photographic negatives; (D) Video or sound tapes; (E) Film; or (F) Other data, irrespective of its nature, not itself communicated in the news media."

D.C. Code Ann. § 16-4702.  Section 16-4703(b), in turn, provides that "[a] court may not compel disclosure of the source of any information protected under section 16-4702."  D.C. Code Ann. § 16-4703(b).  

On its face, the statute makes clear that the distinction made by plaintiffs' counsel in this case — i.e., between the name of the confidential source and the name of the agency the source worked for — does not apply.  It is likely that "source" as used in subsection (1) of the statute is intended to include identifying characteristics of a source (such as the place of employment) and not just the name of a source.  See In re Burns, 484 So. 2d 658, 658 n.1 (La. 1986) (interpreting a similar Louisiana statute — protecting reporter’s from being compelled to disclose “the identity of any informant or any source of information obtained by him from another person while acting as a reporter” — to cover questions concerning the place of employment of a reporter’s source and not just the source’s name.)   

In any event, Section 16-4702(2) of the statute protects “[a]ny news or information procured by the person while employed by the news media in the course of pursuing professional activities that is not itself communicated to the news media.”  D.C. Code Ann. § 16-4702(2).  There can be no doubt that information about the place of employment of a confidential source would be protected under this provision as well.  

The Shield Law, then,  prevents journalists from being compelled to disclose information about their sources — including employment information.  The subpoena should be quashed on this ground alone.

Federal courts, including this one, have applied the D.C. Shield Law to quash subpoenas directed at reporters in similar circumstances to this one.  In Grunseth v. Marriott Corp., 868 F. Supp. 333 (D.D.C. 1994), aff'd, 79 F.3d 169, 1996 U.S. App. LEXIS 3688 (D.C. Cir. 1996), for instance, the plaintiff Jon Grunseth, a former candidate for governor of the State of Minnesota, sued the Marriott Corporation for breach of implied contract, negligence and invasion of privacy in connection with a story published in the Minneapolis Star Tribune detailing a sexual relationship between the plaintiff and a woman named Tamara Taylor.  Grunseth admitted that he had a relationship with Ms. Taylor but specifically denied that he had slept with her at a Marriott Hotel at a time when he was married and his wife was pregnant, as was reported in the newspaper.  Grunseth, 868 F. Supp. at 334.  

Grunseth subpoenaed the Minneapolis Star Tribune, its editor and its reporters to produce the actual Marriott Hotel bill provided to the reporters during their interview of a confidential source, along with other notes, records, photographs, and documents either used by or in possession of the reporters conducting the interview with their confidential source.  Grunseth also sought a deposition of the reporters to determine "the circumstances under which the [reporters] obtained Grunseth's hotel receipt."  Id.  In opposing a motion to quash, Grunseth argued that the privilege did not apply because he was not trying to “compel a reporter to disclose the identity of a source.”  Id. 

The Court disagreed, concluding that "'[c]ompelling a reporter to disclose the identity of a source' is precisely what Mr. Grunseth seeks to do at this juncture."  Id.  Citing D.C. Code Ann. §§ 16-4701-4704, the Court quashed the subpoena, noting that "the D.C. statute accords total protection to news sources, whether confidential or not, and whether disclosed to others or not.  Thus, by its clear wording, the statute applies to and covers the present case and gives an absolute privilege for all news sources."  Id. at 336.  The Grunseth Court further held that the information sought was protected under the Minnesota Shield Law as well as under the First Amendment's reporter's privilege as interpreted by the D.C. Circuit in Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981).  Grunseth, 868 F. Supp. at 334, 336-37. 

Grunseth was a diversity action, a matter that the court did not mention.  Federal courts in federal question cases as well have looked to state shield laws in determining the scope of the federal common law privilege arising under Federal Rule of Evidence 501.  Thus, in Baker v. F & F Investment, 470 F.2d 778 (2d Cir. 1972), cert. denied, 411 U.S. 966 (1973), the Second Circuit looked to the New York and Illinois shield laws in deciding a motion to compel a reporter's testimony about a confidential source in a civil rights class action brought on behalf of all African- Americans who purchased homes from approximately 60 named defendants between 1952 and 1969.  Id. at 780.  The Court noted that, while the state shield laws were "not conclusive in an action of this kind," they reflected "a paramount public interest in the maintenance of a vigorous, aggressive and independent press capable of participating in robust, unfettered debate over controversial matters," and were thus clearly relevant to the inquiry as to the scope of the First Amendment privilege under federal common law.  Id. at 782.  See also von Bulow v. von Bulow, 811 F.2d 136, 144 (2d Cir.) (concluding that in federal question cases courts should not "ignore New York's policy of giving protection to professional journalists" under Shield Law), cert. denied, 481 U.S. 1015 (1987).

A number of other federal courts have also looked to state shield laws in determining the scope of the reporter's privilege in federal question cases.  See, e.g., United States v. Cuthbertson, 630 F.2d 139, 146 n.1 (3d Cir. 1980) (finding that state law was an "independent and congruent basis of authority" for the reporter's privilege under federal common law), cert. denied, 449 U.S. 1126 (1981); Church of Scientology Celebrity Center International v. Internal Revenue Service, 779 F. Supp. 273, 274 (S.D.N.Y and C.D. Cal. 1991) (looking to New York Shield Law in federal question case and concluding that "[w]hile the federal law of privilege controls [in a federal question case], courts have also considered the applicable state law in the jurisdiction where the reporter's deposition was noticed."); Gulliver's Periodicals, Ltd. v. Chas. Levy Circulating Co., 455 F. Supp. 1197, 1200 (N.D. Ill. 1978) (looking to Illinois Reporter's Privilege Act in federal question case because in cases where "there is no controlling federal statute on the asserted privilege, the district court for its guidance may consider existing state law concerning the privilege").

Moreover, while the D.C. Shield Law was not in effect at the time the D.C. Circuit first determined the scope of the reporter's privilege in Carey v. Hume, 492 F.2d 631, 636 (D.C. Cir.), cert. dismissed, 417 U.S. 938 (1974), the Court in Carey made clear that it would have looked to a D.C. Shield Law, had one existed at the time.  Thus, before the Carey Court provided the appropriate test for the reporter's privilege for the first time, the Court looked to both federal and D.C. statutes on the subject for guidance, noting that “[t]here are no federal statutes embodying a testimonial privilege for newsmen, nor has Congress made any special provision on this score for the District of Columbia.”  Carey, 492 F.2d at 636 n.8 (emphasis added).  Only after looking to federal and D.C. statutory law for guidance, did the Court set forth and apply a case-by-case balancing test.  Id. at 636-37.  Had the D.C. Shield Law been in existence when Carey was decided in 1974, then, there is no reason to doubt that the Court of Appeals would have taken it into consideration. 

We submit that, in determining the scope of the privilege here, the Court should look to the D.C. Shield law, which absolutely prohibits this Court from compelling the testimony plaintiffs seek here concerning the identity of and information provided by confidential sources to Mr. Risen.  See D.C. Code Ann. §§ 16-4702(1) and 16-4703(b).  This is not to suggest that state law should "replace" federal law, but rather that in determining governing federal common law, federal courts are obliged to take serious account of state law.  The fact that the District of Columbia provides absolute immunity to reporters from providing this kind of testimony should compel this Court to quash the subpoena at issue here. 

Newsgathering Materials Are, In Any Event, Protected From Compelled Disclosure Under Federal Law by the First Amendment 	

Even if the Court were for any reason to conclude that the D.C. Shield Law should not inform its decision on the scope of the privilege, the law of this Circuit still unequivocally provides non-party journalists in civil actions a qualified privilege against compelled disclosure of information they gather, generate, use or rely upon in the course of their work as journalists.  E.g., Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981); Clyburn v. News World Communications, Inc., 903 F.2d 29, 35 (D.C. Cir. 1990); Carey v. Hume, 492 F.2d 631, 636 (D.C. Cir.), cert. dismissed, 417 U.S. 938 (1974).  This Court has repeatedly recognized and applied the privilege, which has its source in the First Amendment to the Constitution.  E.g., Aetna Life Insurance Co. v. Greeson, Misc. No. 95-003 (D.D.C. Oct. 6, 1995);� Grunseth v. Marriott Corp., 868 F. Supp. 333, 334 (D.D.C. 1994); Maughan v. NL Industries, 524 F. Supp. 93 (D.D.C. 1981).  

Under the First Amendment, in civil cases, the privilege routinely bars compelling the disclosure of newsgathering materials and information sought from non-party journalists.  Zerilli, supra, 656 F.2d at 712 ("[I]n the ordinary case the civil litigant's interest in disclosure should yield to the journalist's privilege."); Baker v. F & F Investment, 470 F.2d 778, 783 (2d Cir. 1972) (those cases in which the privilege will be overcome are "few in number" and "rare").  Absent showing "extraordinary circumstances" by the party seeking to pierce the privilege, there will be no disclosure or testimony.  Aetna Life, supra, slip op. at 4; see Zerilli, supra, 656 F.2d at 712 ("[I]f the privilege does not prevail in all but the most exceptional cases, its value will be substantially diminished.").

The rationale for the privilege was articulated in the seminal decision of the D.C. Circuit in Zerilli v. Smith, supra.  That case makes clear that it is the sanctity of the newsgathering process that requires the protection afforded by the privilege, rather than confidentiality for its own sake.  In Zerilli, as in this case, plaintiffs sued under the Federal Privacy Act for alleged "illegal leaks" to the press — in that case, the plaintiffs alleged that someone from the FBI leaked transcripts of taped conversations of plaintiffs to the Detroit News.  As here, plaintiffs sought to depose reporters regarding the identify of those persons from whom they had obtained the transcripts.  Even after the Department of Justice ("DOJ") had provided interrogatory answers stating that no evidence had been uncovered suggesting any DOJ employee had disclosed the transcripts to the media, this Court nevertheless refused to permit plaintiffs to depose the reporters.  The Court of Appeals affirmed.  While it focused on the issue before it — namely, disclosure of confidential sources — the Court made clear that protection for such sources was warranted because of the importance of protecting the newsgathering process:

"Compelling a reporter to disclose the identity of a confidential source raises obvious First Amendment problems.  The First Amendment guarantees a free press primarily because of the important role it can play, as 'a vital source of public information.' . . .   Without an unfettered press, citizens would be far less able to make informed political, social, and economic choices.   But the press' function as a vital source of information is weakened whenever the ability of journalists to gather news is impaired.  Compelling a reporter to disclose the identity of a source may significantly interfere with this news gathering ability; journalists frequently depend on informants to gather news, and confidentiality is often essential to establishing a relationship with an informant. 

Zerilli, 656 F.2d at 710-11 (emphasis added).  In another passage, the Court makes clear that the privilege extends not only to the identity of confidential sources — as Dr. Lee argues — but also to other information conveyed to the reporter in confidence:

“Unless reporters and informers can predict with some certainty the likelihood that newsmen will be required to disclose news or information obtained in confidential relationships, there is a substantial possibility that many reporters and informers will be reluctant to engage in such relationships.”

Id. at 712 n. 46 (emphasis added) (quoting Note, Reporters and Their Sources: The Constitutional Right to a Confidential Relationship, 80 Yale L. J. 317, 336 (1970)).

The resulting privilege is qualified — but rigorously applied.  As the Zerilli Court held:

	"In general, when striking the balance between the civil litigant's interest in compelled disclosure and the public interest in protecting a newspaper's confidential sources, we will be mindful of the preferred position of the First Amendment and the importance of a vigorous press.  Efforts will be taken to minimize impingement upon the reporter's ability to gather news.  Thus in the ordinary case the civil litigant's interest in disclosure should yield to the journalist's privilege.  Indeed, if the privilege does not prevail in all but the most exceptional cases, its value will be substantially diminished."  

Zerilli, supra, 656 F.2d at 712 (citations omitted). 

The Court's reasoning in Zerilli makes clear that the scope of the privilege is not limited — as Dr. Lee suggests that it is — to protecting the name of a confidential source. In fact, no court, in this circuit or otherwise, has ever so held.  To do so would be contrary to overwhelming authority concerning the privilege.  

To be sure, there are cases in which reporters have voluntarily testified about the place of employment of their confidential sources. But that does not mean that they can be compelled to do so.  In Carey, for example, the plaintiff sued a reporter for defamation based on an article reporting that several unnamed eyewitnesses saw that the plaintiff had removed records from his office at the United Mine Workers of America and then filed a false report of a burglary with the police.  Carey, 492 F.2d at 633.  The reporter testified at his deposition that the eyewitnesses were “UMWA employees” but refused to give their names on privilege grounds.  Id.  The Court addressed the reporter’s assertion of privilege, finding that reporters did have a qualified privilege to protect the “identity” of confidential sources but that disclosure of the identity was required under the facts of the case. 

But while the witness in Carey voluntarily agreed to testify about the place of employment of his sources, the case says nothing as to why.  It is not clear, for example, whether or not that information was already included in the story at issue.  Whatever the reason, though, one thing is clear:  the Court did not address the question of whether an attempt to compel a response to a question about a source’s place of employment would implicate the privilege.  To suggest, as Dr. Lee has, that it “establishes” that testimony about the employment of a confidential source does not disclose the source’s “identity” is more than misleading. 

The same is true of Clyburn, supra, and two district court cases:  Dowd v. Calabrese, 577 F. Supp. 238 (D.D.C. 1983) and Liberty Lobby, Inc. v. Rees, 111 F.R.D. 19 (D.D.C. 1986).  In each of those cases, the reporter volunteered some employment information about his sources but refused to disclose their names.  The Court found that the privilege applied to protect the identity of the confidential sources.  But nowhere did it address the question of whether a reporter could be compelled to make a disclosure about his or her confidential sources’ employment information. 

In Grunseth v. Marriott Corp., 868 F. Supp. 333 (D.D.C. 1994), aff’d, 79 F.3d 169, 1996 U.S. App. LEXIS 3688 (D.C. Cir. 1996), however, this Court did make clear explicitly that the “identity” of a confidential source is not limited to the source’s name.  In that case, the plaintiff sought to compel two reporters and their employers to produce a hotel bill, which was supposedly provided to the reporters by their confidential source, “as well as all notes, records, photographs, and documents either utilized by or in the possession of the two reporters conducting the interview.”  Grunseth, 868 F. Supp. at 334.  The plaintiff argued that the privilege did not apply because he was not trying to “[c]ompel[] a reporter to disclose the identity of a source.”  Id.  The Court disagreed, finding that:

“‘Compelling a reporter to disclose the identity of a source’ is precisely what Mr. Grunseth seeks to do at this juncture.  Despite all his efforts to argue to the contrary, he is essentially trying to find out who, at the Marriott Hotel, provided his hotel bill and receipt to the Tribune and its reporters.  He concedes as much when, in his Opposition to the Motion to Quash, he says: 

	‘Plaintiff Grunseth seeks to take the depositions of [the defendants] in order to explore, within constitutional boundaries, the circumstances under which the [defendants] obtained Grunseth’s hotel receipt.  Such exploration is calculated to lead to facts which will establish Grunseth’s causes of action against Defendant Marriott Corporation, as well as establishing potentially negligent or unlawful conduct on the part of the Tribune, its reporters and editors.’”

Id. at 334-35 (emphasis in original).  This passage makes clear that the court concluded that the “identity” of a confidential source includes not only the name of the source but also “identifying information” — such as the circumstances under which the reporter obtained a hotel receipt — that is calculated to lead to the discovery of evidence concerning the source’s identity. 

The Grunseth case further makes clear that the courts have rejected the distinction proposed by plaintiffs here — namely, between identifying a source "by name" and identifying certain information about the source or about the reporter's interactions with the source.  The Court clearly equated testimony about "the circumstances under which the [reporters] obtained Grunseth's hotel receipt" with testimony that would "compel[] a reporter to disclose the identity of a source."  Id. at 334.  Common sense further dictates this result.  Identifying information about a source — such as the sources' place of employment — in many instances will provide enough information to identify the source by name.  The reporters' privilege would mean very little if it allowed open inquiry into such areas.

The only court we are aware of that has addressed directly the applicability of the reporter’s privilege to the compelled disclosure of employment information has concluded that the privilege does extend to such information.  In In re Burns, 484 So. 2d 658 (La. 1986), the Louisiana Supreme Court considered the applicability of a Louisiana reporter’s privilege statute, La. R.S. 45:1452, to a reporter who refused to answer questions about the place of employment of his confidential source.  Like the statute currently in effect in the District of Columbia, the statute in question protected reporters from compelled disclosure of “the identity of any informant or any source of information obtained by him from another person while acting as a reporter.”  La. R.S. 45:1452.  The Court concluded that the privilege covered questions about the source’s place of employment.

In that case, counsel for a murder defendant asked the reporter whether his source for a story, who was listed in the article as “a courthouse source,” was employed by the clerk of court.  The reporter refused to testify, invoking the reporter’s privilege.  “The trial judge ruled that the privilege was inapplicable because the question did not call for [the reporter] to reveal the identity of the source, but only information on the source’s employment.”  In re Burns, 484 So. 2d at 659.  The Supreme Court of Louisiana reversed, concluding that:

	“The trial court erred in holding the reporter’s privilege inapplicable. . . . R.S. 45:1452 includes within its protective scope not only the actual name of a confidential source of information, but any disclosure of information, such as place of employment, that would tend to identify him.  Otherwise, through a series of indirect questions, the identity of the informant could be obtained without the need to ask for the informant’s name directly, resulting in subversion of the reporter’s privilege."

Id.  

Dr. Lee's argument that the privilege covers only the name of a confidential source cannot withstand serious scrutiny.  No court in this circuit (or any other) has ever read the privilege that narrowly.  And while there is no support for Dr. Lee’s restrictive reading of the privilege, there is overwhelming persuasive authority, both within this Circuit and elsewhere, for an interpretation of the reporter’s privilege that protects reporter’s against disclosure of any information — confidential or otherwise — concerning the details of the newsgathering process.

Thus, in Hutira v. Islamic Republic of Iran, 211 F. Supp. 2d 115, 120 (D.D.C. 2002), this Court noted that “[a]ll of the federal circuit courts of appeal that have addressed this question . . . have concluded that the privilege for journalists shields both confidential and nonconfidential information from compelled disclosure.” (citing cases in the First, Second, Third and Ninth Circuits).  Likewise, in NLRB v. Mortensen, 701 F. Supp. 244 (D.D.C. 1988), the Court expressly found that — as Zerilli suggests — the privilege covers more than just the compelled disclosure of the identity of confidential sources, but also to the compelled disclosure of any information that would impinge on the newsgathering process.  In Mortensen, the defendant was seeking mere “verification of quotations.”  Id. at 247.  The Court refused to permit such questioning, finding that it implicated the reporter’s privilege:

	“As a preliminary matter, the Court rejects the notion that the subpoenas do not implicate cognizable First Amendment interests.  The Board seeks confirmation that certain sources spoke to the reporters and gave statements regarding the strikers’ deadline.  Their contention that this discovery is beyond First Amendment concern because it does not seek to identify confidential sources is a misconception of the scope of the free press interest.  Regardless of whether they seek confidential or nonconfidential sources, or whether they seek disclosure or verification of statements, the Board is attempting to examine the reportorial and editorial processes.” 

Id.   The rationale behind these cases is essentially the same as that behind Zerilli — namely that the privilege should extend to any information, the disclosure of which would impinge upon “the reportorial and editorial process.”  

A number of other cases in this Court have concluded in the strongest terms that the reporter’s privilege extends to cover any information (confidential or otherwise) the disclosure of which would impinge upon the “free flow of information.”  Thus, in Palandjian v. Pahlavi, 103 F.R.D. 410 (D.D.C. 1984), this Court held that the privilege protected a reporter from compelled disclosure of nonconfidential notes.  The Court expressly rejected the defendant’s argument that the privilege should be limited to cover only confidential information:

“[a]lthough defendant would have the Court hold that the exclusive rationale behind First Amendment protection for journalist’s notes is based on confidentiality, the Court feels that defendant fails to see the broader picture.  The basic rationale is to protect and foster the ‘free flow of information.’  Certainly, confidentiality of sources is a major factor in this area, but it is not the sole or overriding factor.  As the Court held in Cuthbertson, subpoenas of these kinds of journalist’s notes and tapes can be ‘a significant intrusion into the newsgathering and editorial processes,’ and ‘may substantially undercut the public policy favoring the free flow of information.’”

Id. at 412 (citations omitted) (emphasis added).  

The Court in Maughan v. NL Industries, 524 F. Supp. 93 (D.D.C. 1981), reached a similar conclusion.  In that case, plaintiffs sought a reporter’s notes, recordings and other documents in connection with an article he wrote regarding conversations he may have had with plaintiffs about uranium milling conducted by defendant.  The court granted the reporter’s motion to quash, holding that the “paramount interest in protecting a newspaper’s function of disseminating information outweighs the subordinate interest [of the plaintiffs].”  Id. at 95.

The Court in Maughan quite clearly explained how being required to produce such work product would impair the newsgathering process:  

“[t]he right of a newspaper to determine for itself what it is to publish and how it is to fulfill its mandate of dissemination must be given great respect if an unfettered press is to exist and information is to flow unhindered from it to the public.  To compel the production of a reporter’s resource materials such as his personal notes can no doubt constitute a significant intrusion into and, certainly, a chilling effect upon the newsgathering and editorial processes.” 

Maughan, 524 F. Supp. at 95.

Not surprisingly, courts in other jurisdictions have almost universally rejected Dr. Lee’s narrow reading of the privilege as covering only the identity of confidential sources — defined narrowly only as including the source’s name.  See, e.g., United States v. LaRouche Campaign, 841 F.2d 1176, 1182 (1st Cir. 1988) (“[W]e discern a lurking and subtle threat to journalists and their employers if disclosure of outtakes, notes, and other unused information, even if non-confidential, becomes routine and casually . . . compelled.”); Gonzales v. NBC, 194 F.3d 29, 32-34 (2d Cir. 1999) (“[W]e agree with NBC that the qualified privilege protecting press materials from disclosures applies to nonconfidential as well as to confidential materials . . . . “’[L]ike the compelled disclosure of confidential sources, the compelled production of a reporter’s [nonconfidential] materials may substantially undercut the public policy favoring the free flow of information to the public that is the foundation of the privilege.’”) (citation omitted); United States v. Cuthbertson, 630 F.2d 139, 147 (3d Cir. 1980) (“We do not think that the privilege can be limited solely to protection of sources.  The compelled production of a reporter’s resource materials can constitute a significant intrusion into the newsgathering and editorial processes.  Like the compelled disclosure of confidential sources, it may substantially undercut the public policy favoring the free flow of information to the public that is the foundation for the privilege.”), cert. denied, 449 U.S. 1126 (1981); Church of Scientology International v. Daniels, 992 F.2d 1329, 1335 (4th Cir.) (affirming district court’s quashing of subpoena where the source and materials sought were non-confidential), cert. denied, 510 U.S. 869 (1993); Shoen v. Shoen, 5 F.3d 1289, 1295 (9th Cir. 1993) (“[T]he journalists’ privilege applies to a journalists’ resource materials even in the absence of the element of confidentiality.”); Loadholtz v. Fields, 389 F. Supp. 1299, 1303 (M.D. Fla. 1975) (“The compelled production of a reporter’s resource materials is equally as invidious as the compelled disclosure of his confidential informants.”); Altemose Construction Co. v. Building & Construction Trades Council, 443 F. Supp. 489, 491 (E.D. Pa. 1977) (“And this qualified privilege can even apply when the news source and, perhaps, a portion of the withheld writing, are not confidential.”); United States v. Marcos, No. SSSS 87 CR 598 (JFK), at *2, 1990 WL 74521, 17 Media L. Rep. (BNA) 2005, 2007 (S.D.N.Y. June 1, 1990) (“The protection of the qualified privilege extends to nonconfidential a well as confidential sources and information.”).  These cases — whether they apply to disclosure of nonconfidential work product or nonconfidential information more generally — each have a common rationale, namely, that the reporter’s privilege is designed to protect the free flow of information, and not just confidentiality for its own sake.�

Because of these core First Amendment interests, the courts require civil litigants seeking testimony from journalists to demonstrate each of the following in order to overcome the privilege:  (1) that the information sought goes to "'the heart of the matter'" of the civil litigant's case and is "crucial to [plaintiffs'] case," Zerilli, supra, 656 F.2d at 713 (citation omitted); Grunseth v. Marriott Corp., 868 F. Supp. 333, 335 (D.D.C. 1994) (barring disclosure where information sought not "essential to establish liability"); Aetna, supra, slip op. at 5 (barring disclosure unless information sought is "central to the party's ability to assert the prima facie elements for its cause of action,") (2) that "the information is only available from the journalist and the journalist's source," Aetna Life, supra, slip op. at 4; see Zerilli, supra, 656 F.2d at 714; and (3) that "the litigant has shown that he has exhausted every reasonable alternative source of information."  Zerilli, supra, 656 F.2d at 713.  Each of the factors must weigh in favor of disclosure; otherwise, the privilege will be sustained.  Zerilli, supra, 656 F.2d at 714 (stating that even where non-disclosure of confidential source would prevent libel plaintiff from demonstrating actual malice in libel case, "[w]here other relevant factors suggest disclosure is inappropriate, the privilege should prevail").

Where litigants have been unable to make the heightened showing of need under each of these factors, courts have quashed subpoenas without requiring journalists to take the stand to assert the privilege or produce any documents.  See, e.g., Grunseth, supra, 868 F. Supp. at 334 (quashing several subpoenas for several non-party reporters' testimony and documents); Management Information Technologies, supra, 151 F.R.D. at 473 (entering protective order barring taking of non-party reporter's testimony and production of documents); Aetna Life, supra (denying motion to compel following refusal of non-party reporter to comply with subpoena for testimony and documents).  The Court should do just that here.

Plaintiffs Cannot Meet the Tests Established To Protect First Amendment Interests	

In this case, plaintiffs cannot meet any of the Zerilli factors.  Accordingly the subpoena seeking Mr. Risen's deposition and documents gathered in the course of his investigative reporting should be quashed.

Heart of the Matter.  In determining whether the information sought goes to the "heart of the matter" of a civil litigant's case, the litigant seeking the testimony is not simply required to meet the general standards of Rule 26.  Much more, as we have demonstrated, must be shown -- proof of the "crucial," "essential" nature of the information sufficient to demonstrate that it is "central to the party's ability to assert the prima facie elements for its cause of action."  Aetna Life, supra, slip op. at 5.

Here, Mr. Risen wrote and/or co-wrote only four of approximately twenty articles that plaintiffs claim were based on allegedly illegal leaks.  In cases where the testimony sought is about one of many statements put at issue in the case, this Court has determined that the testimony does not "go to the heart of the case" for purposes of the First Amendment analysis.  Thus, in Liberty Lobby, Inc. v. Rees, 111 F.R.D. 19 (D.D.C. 1986), Liberty Lobby, Inc., a lobbying group, brought a libel claim against John Rees, a publisher, after an issue of Information Digest reported that the lobbying group had ties to various organizations affiliated with ultra-conservative politician Lyndon LaRouche.  The article in question was based, in part, on information received from a confidential source.  Liberty Lobby sought to compel the identity of the confidential source.  The Court denied that request, finding that two of the three Zerilli factors had not been met.  Id. at 21-23.  In concluding that the testimony sought did not go to the "heart of the case," the Court held that:

"In this case counsel for the plaintiff have urged that the identity of the confidential source is highly relevant to the plaintiff's case-in-chief. . . . While [this] argument[] ha[s] superficial appeal, close analysis within the factual context of this case requires that [it] be rejected.  First, the statement at issue is but one of numerous statements in the article at issue alleged to be defamatory concerning Liberty Lobby, Inc.'s alleged support and close relationship with LaRouche's various organizations.  Thus, this one singular statement does not go to the heart of the case nor is it central to the issue of the alleged defamation. . . . Here the statement is but one statement among numerous statements throughout the article concerning an alleged relationship between Liberty Lobby, Inc. and LaRouche's various organizations. . . ."

Liberty Lobby, 111 F.R.D. at 21-22.  The same is true here.  The "statements at issue" are but a couple among numerous statements at issue in this case.  While Dr. Lee alleges a series of allegedly "illegal" leaks to the press, Mr. Risen was only involved in authoring four articles at issue.�  As such, the subpoena for Mr. Risen's deposition cannot be said to "go to the heart" of Dr. Lee's case and, on this basis alone, the subpoena must be quashed.

Information Solely Available From the Journalist and Source.  The second factor to be considered under the federal reporter's privilege is "whether the information is only available from the journalist and the journalist's source." Aetna, supra, slip op. at 4 (emphasis added); Carey, supra, 492 F.2d at 636.  The inquiry typically focuses upon whether "the journalist is a party, and [whether] successful assertion of the privilege will effectively shield him from liability. . . ."  Zerilli, supra, 656 F.2d at 714 (providing as example the requirement that plaintiff in libel actions involving public figures prove actual malice, and noting the occasional need to obtain the identity of confidential source to do so); see Aetna Life, supra, slip op. at 5.

Here, of course, Mr. Risen is not a party.  More fundamentally, Dr. Lee does not need his testimony at all since Dr. Lee's allegation is that others — officials at the Department of Justice, the FBI, and the Department of Energy — deliberately misused information.  They have already taken the deposition of a few government officials, who testified about contacts with the press.  And they are free to seek to depose others in the Department of Justice, the FBI, and the Department of Energy whom they believe may have relevant information.  But as they do, one thing is plain:  the information they seek is hardly "solely" available from Mr. Risen.  Management Information Technologies, supra, 151 F.R.D. at 477 (entering protective order barring deposition of non-party reporter by defendants, even though plaintiffs received from reporter documents directly involving specific subject matter of complaint and allegedly protected by defendants' attorney-client privilege).

Exhaustion of Alternative Sources of Information.  It is plain that Dr. Lee has barely begun to "exhaust[] every reasonable alternative source of information," Zerilli, supra, 656 F.2d at 713, about the discovery they seek from Mr. Risen.  He has taken only twelve depositions to date — five people from the Department of Justice, three from the Department of Energy, and four from the FBI.�  There is, however, much more that Dr. Lee could do to get the information he seeks from Mr. Risen.  He has simply met no burden at all.

The law on exhaustion is strict.  Both the United States Supreme Court and the Court of Appeals of this circuit have required parties to take upwards of 60-65 depositions before finding that they satisfied the exhaustion requirement.  See, e.g., In re Roche, 448 U.S. 1312, 1316 (1980) (plaintiff required to depose 65 individuals — a "not negligible" hardship — before civil contempt proceeding could proceed against journalist for not revealing sources); Carey, 492 F.2d at 639 (suggesting that taking of 60 depositions is reasonable prerequisite to compelling disclosure) (citing Baker, supra).  As the Zerilli Court has emphasized, the exhaustion requirement is “very substantial”: 

“. . . the obligation [to exhaust all reasonable alternative sources] is clearly very substantial.  In Carey, we suggested that an alternative requiring the taking of as many as 60 depositions might be a reasonable prerequisite to compelled disclosure. . . . We noted with approval the decision in Baker v. F & F Investment, . . . where some 60 real estate defendants were charged with discriminatory practices, and the informant who provided information to a journalist was also a real estate agency.  We stated that ‘the court obviously saw no reason why the defendants could not be deposed for the same information.’”

Zerilli, 656 F.2d at 714 and 714 n. 50 (internal citations omitted).  

Dr. Lee does not even come close to meeting this standard.   The present record — including the 12 deposition taken to date — is replete with references to leads concerning named individuals to information that Dr. Lee claims was leaked.  Dr. Lee has neglected entirely to follow up on any of them.  

Dr. Lee has not even taken the depositions of most of the individuals he lists in his document demand to Mr. Risen.�  Nor has he yet availed himself of any Rule 30(b)(6) depositions concerning the alleged leaks.�  In short, Dr. Lee cannot demonstrate that he has met the "substantial burden" put on him to exhaust all reasonable alternative sources of information.

Dr. Lee has also neglected to follow up diligently on written discovery from the government defendants.  For example, defendants' interrogatory responses are replete with assertions of privilege and claims that "after reasonable inquiry, [the defendant] is without knowledge or information sufficient to form a belief as to the truth of the allegations . . . regarding alleged media disclosures." �  Yet Dr. Lee has apparently not challenged their sufficiency or moved to compel more complete responses.�  

Likewise, in response to an interrogatory asking the defendants to identify all present or former employees of each defendant who communicated with Mr. Risen regarding Wen Ho Lee, the defendants responded in May 2001 by flatly declaring that "[u]ntil further inquiry [was] completed," they would "only refer to documents produced by [defendants] which indicate that some [government] officials may have spoken to the media regarding the Wen Ho Lee case" in response to this interrogatory.�   It is now almost 1 1/2 years later, and no updated response appears to have been given.  Dr. Lee has chosen not to move to compel a more complete response.�  

Rather than persistently track down existing leads from alternative sources and vigilantly seeking information about alleged leaks from the government agencies from the government, Dr. Lee now attempts to get this information from reporters, such as Mr. Risen.  This the First Amendment does not allow.

Finally, it is worth repeating that the "very substantial" burden of demonstrating that he has exhausted alternative sources of information rests firmly on Dr. Lee.  See Zerilli, 656 F.2d at 713 ("reporters should be compelled to disclose their sources only after the litigant [seeking to overcome the privilege] has shown that he has exhausted every reasonable alternative source of information").  Here, he has not come close to meeting that burden.   

CONCLUSION

For the reasons set forth above, James Risen respectfully requests that the Court grant the Motion to Quash the Subpoena served upon him by Dr. Lee.
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�	See Abrams Aff., Ex. B (Second Amended Complaint); Risen Aff. at ¶¶ 5-6.

�	Kurtzberg Aff. at ¶¶ 9-10.

�	Kurtzberg Aff. at ¶¶ 4 and 9.

�	Kurtzberg Aff. at ¶ 11, Ex. B (August 23, 2002 letter from Anthony J. Coppolino to Brian A. Sun and Heather Hersh Gilhooly concerning Rule 30(b)(6) depositions).

�	Kurtzberg Aff. at ¶ 12, Ex. C (FBI's Responses to Plaintiff's First Set of Interrogatories, General Objection No. 6).

�	Kurtzberg Aff. at ¶ 12.

�	Kurtzberg Aff. at ¶ 12, Ex. C (FBI's Responses to Plaintiff's First Set of Interrogatories, Response to Interrogatory Nos. 2 and 5).

�	Kurtzberg Aff. at ¶ 12.
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