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I"IONTANA TH]RTEENTH JUDIC]AL DISTRICT COURT
YELLOI^/STONE COUNTY

COPY
RUSSELL L, DOTY.

PLAiNTIFF,

vs,

BRADLEY I'4OLNAR

CAUSE NO, DV 07.022

DEFENDANT.

Taken at the Yellowstone County Courthouse
B'i 1i ì ngs, lulontana

Wednesday, September 3, 2008

I,1OTÏ ON TO QUASH
Bef ore the Honorab'le G. Todd Baugh
Thirteenth Judic'ial Djstrict Judge

APPEARANCES

FOR THE PLAiNTIFF:
RUSSELL L. DOTY, pro s€ , P, 0. Box 30457, Bi l l i ngs,
t1ontana 591 07 -0457 .

FOR THE DEFENDANT:
JACK SANDS, ESQ., Attorrrey at Law, 100 North 27th St,,
Sui te 250, Bì 11ì ngs, l'lontana 59101 ,

FOR THE B]LLINGS GAZËTTE:
Ì'IARTHA SHEEHY, ESQ. , Sheehy Law Fi rm, P.0. Box 584,
Billìngs, l4T 59'103.
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i^lEDNESÛAY, SEPTET{BER 3, 2OO8

THE COURTI DV t7_022 Doty versus l"lolnar,
Gazet te's moti on to quash a subpoena or somethi ng. y,ar r

have come to some understandìng and have agreed to â

resol uti on of the i ssues?

I'lS. SHEEHY: We haven't, your Honor ,

THE C0URT; Okay. you can pnoceed.

l,S. SHEEHY: Judge, I put a copy of the l{edia
conf i denti aì Í ty Act on your tray there because T''ll be

referrì ng to j t.
ïHE COURT; Thank you.

MS. SHEEHy: That 's j ust the statute. Th.is

case arises because Hr, Doty, as part of his civil
actìon, has ìssued a subpoena requesting that the Gazetfe

produce IP addresses, e-mâil addresses, and other
identìfying information about a number of anonynous

posters. Mr. Doty 'identi f i es these posters by ilrei r
on-line nicknames and asks the Gazette to accumuìate data

concernì ng the'i r i denti t jes.

I would ljke to present a ljttle bjt, as was

f urther expl a'ined i n l'|r. Prosi nski 's af f i davi t, about the

on-l'ine edition.

(Whereupon, the reporter asked courrsel to slow

down . )

l,lS. SHEEHY: The Gazette on - I i ne edi ti on al I ows

ía
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readers to post comments after each story and these
commenrs âre anonymous. The posters can choose to have a

ni cknanre or a posti ng name that ref 'lects thei r i dentì ty,
or they can remai n anonymous. In aì I owi ng these

postÌngs, the Gazette asks that the posters register.
And in the registration, the Gazette obtains the Ip
address, wh'ich I be'l i eve to be computer-speci f ì c, the
e-maìl address, and the nickname. The Gazette does not
requìre and does not obtain inforrnatjon concern.ing thejr
ì denti ti es.

The Gazefte aoves to quash this subpoena on

very s'imp1e grounds . The lu|edi a conf j denti aì i ty Act f ouncl

et 26-1-901 through 903. The |ulecl'Ía confidential.ity Act

is very specific and very broad. It has a 0rovision
statì ng extent of prì vì 1 ege, It says ! subsectj on 1 ,

|,Jithout his or its consent, no person, including any

newspaper, magazi ne, press associ at.i on, news agency , news

servjce, radio stat'ìon, television station, ,or community

antenna television servìce, or any person connected w.jth

or employed by any of these for the purpose of gathering,

wri ti ng, edi ti ng, or di ssemi nat'i ng news, may be exam j ned

as to or mây be required to djsclose any information
obta'ined or prepared or the source of that i nf ormat j on i n
âny lega'l proceeding if the informatjon was gathered,

rece j ved or processed i n the coLrrse of h j s ernpl oynrent ôr



1

?

3

.+

5

6

aI

I
I

10

11

12

4e

14

15

16

17

1B

19

20

21

22

23

24

25

Case 3 :08-cv-0 1 934-ARC Document 16-3 Filed 1112612008 Page 5 of 32

Page

its business.

The Gazette has presented the affidavit of
steve Pros'inski to establish that the on-line message

servi ce i s i ndeed part of the Gazette,s busi ness. It ,s

an i ntegra'l part of the busi ness and a growi ng part of
the busi ness. Al I the i nformati on requested i n the
subpoena i s obtai ned as part of thi s bus.iness , whi ch .i 

s

the Gazette's business, As such, the subpoena falls
squarel y w'ithi n the broad prì vi l ege al I owed by the Fledi a

confidentia'lìty Act and the subpoena must be quashed. By

the terms of Act, no one frou the Gazette may be

compel'led to testi f y or to provi de thì s ì nf ormati on .

ti4r. Doty clajms ìn his brìefìng that the

Gazette has waì ved i ts pri vì '1 ege, The Gazette has not

waivecl its prìvììege, and Section 26-1-gO3 speaKs

specìfically to this. The privì1ege encompassed in the

Act can on'ly be wai ved by knowi ng , vol untarì I y, anrl

stated wa'iver . Mr. Pnos i ns k j has provì ded i nf ormat'ì on

for the purposes of this motjon, None of the jnformation

provided is responsive to the subpoena, And

|-fr , Pros'i nski stated i n the af f i davi t that he

speci f i cal I y d'id not wai ve the pri v.i l ege.

Mr. Doty al so asserts that thi s pri vi'lege j s

somehow I i mi ted to o'ld technol ogy, Techno'logy that was

in place at the time the statute was enacted. He cites
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no authori ty f or th'ì s posi ti on, and I I ookecl, I don,t
t hi nk there 'i s any authori ty. Al I of the prì vì I eges that
exi st , f or the most part , were put i nto p.lace pr_i or to
these technologìcal advances of e-majI, on-Ijne posting,
No one wourd craim that correspondence fron an attorney
to a client by e-mail son¡ehow doesn,t fall within the
attorney / cl .i ent pri vi ì ege because i t ' s new technol ogy ,

Same with doctor/patient privÍ.lege or any of the
prì vi 1 eges , The pri vi I ege enact ed by the statut e i s very
broad and 'it must be read as wri tten.

we've ar so i n our bri efi ng tar ked a r i ttr e bi t
about the F.irst Amendment rìghts to speech and to
anonymous speech, ì n parti cul ar, We provi ded the Court

wi th a number of cases where the coLrrts have hel d that
th'ì s ki nd of i nf ormati on can't be compeì 1ed by subpoena

and that it is protected by the First Arnend¡nent, I would

like to point out that while we argue that the First
Amendment app'li es here and vre bel i eve that our authori ty
makes that case, the court doesn't need to reach that
i ssue . And, i n fact, the Court shoul d exercj se

restrai nt. 1^/hen a case can be deci ded on statutory
grounds, the court shou'ld not Iook to the constitutional
issues, The case for that is sfste ex rel wílcox, z0B

l'lont 351 , 678 P?nd 205.

Today ltlr, Doty has presented us wi th a case out
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of Connecti cut . The ti t I e was Doe yersus I ,n

what the Defendant's nanìe was. And that case was

so that after weìgh'i ng the constitutiona'l rights,
newspaper was required to produce jnformation, I

had a chance to ful 1 y I ook at that case; however,

short review, jt appears that the Court weighed

constìtutìonal issues and there was no statutorv
pr.ivì l ege at j ssue,

not s Ll re

deci ded

haven't
'in my

l,Je're i n a uni que si tuati on here i n 14ontana

becâuse our 'legislature has al ready done that weighing,

0ur legislature has determined that the First Amendment

i nterests and the freedonr of press i nterests requi re the

app-li cati on of a pri vi'lege, j ust âs the ì egì sl ature has

made lhat cleternination with respect to communicat.ions

between attorneys and cl i ents and wi th respect to
conlnunications between doctors, couftselors and other
professionals.

The l'1r, Doty encourages th j s Court to weì gh

constj tuti onal ì ssues, That wei ghì ng favors the Gazette

because the pri nc'ipì es of the FÍ rst Anrendment are so

ìrnportant. Holvever, I'd encourage thi s Court not to
conduct that way. l^ih j I e recognì zing those Fi rst
Amendrnent prì vi i eges, there i s no need to go to
consti tuti onal i ssue i n th.i s case, because the statute
has already done the weighíng, the 1egìslature has
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already enacted the po1ìcy, and the poiicy is very broad.

The pri v'ì I ege extends to , quote, Any i nf omat j on obtai ned

or prepared oF gathered, recei verl or processed i n the

course of the Gazette's busi ness, unquote, I dìd i nput

the Gazette i nto the statute.

Al I of the i nf ormat-ion

indeed obtained and gathered jn

Gazette's bus'iness. Thi s Court

before quashing this subpoena,

THE COURT: Mr , Doty,

that is subpoenaed was

the course of the

need look no further
Thank you.

Honor?

l''lR, D0TY: l'1ay I approach the bench, your

THE COURT: You tilay,

l,lR, D0fY: Here's sonte thìngs I,ll be referring
to, (Hands documents to the Court, )

Your Honor, I would like to cut to the chase

and address the consti tuti onal j ssue f j rst. t^Jith regard

to the bri ef f i l ed by the Bi l l i ngs Gazette, .it was sai d

by counsel that I d'id not dea'ì wi th the Best L,restern case

or the Zllart (sìc) case, Both of those cases concede the

ri ght to speak anonymousì y 'i s not absol ute. And,

theref ore, i t woul d not lre absol ute i n the case of the

statute that thev c.ite. ei ther,

cited

I'l I refer you to the fi rst case that they

Basì cal I y, on the quote, To certai n cl asses of
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speech , i ncì udÌ ng defamatory and I i bel cus speech , âre

enti tl ed to no Çonsti tuti ona l protecti on. Those who

suffer damages as a result of tortjous or other
actionable commun'ications on the Internet should be able
to seek appropriate redress by preventìng the wrongdoers

frou bei ng from hi dì ng behì nd an i ì I usory shi el d of
pu rported Fj rst Anrendment rì ghts .

Now, i n order to prevai ì on a nrot i on to quas h ,

courts have requì red vari ous standards to show that
def amat i ons exi sted , As the Best l,,lestern court I a.i d out

those have vari ed f rorn a goorl f ai th basi s to assert a

claim to pleading sufficient facts to survive a motìon t<r

di srn'i ss tô a showì ng of pri ma f aci e ev'idence suf f i ci ent

to withstand a motion for su|Imary judgment, and beyond

that , hurdl es even more stri ngent , Let's take those.

Attached to my af f i dav'it .is prima f aci e

evi dence of def amati on and f al se 'l i ght 'in the i nstance of

each person whose pseudonym I have 'i n good f aì th

requested informatjon on, Those attachnrents and my

affidavit provide enough evidence to wjthstand a motjon

for summary judgment, I have to be able to prove the

el ements wi thi n my control - - on1 y the el ements wj thi n tny

control , l.Jhat are the el ements of those cl ai med? As you

know, a defamatory statement made by the Defendant, a

statement about me. It has to be published, and the
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Defendant can lose a qual'ified privilege through excess

repetition and secondary publìshers, which these people

are. It has to or at I east two of them are: The

ÇutìePìe and the High Plains Drifter. It has to damage

my reputation. And when it is libel per se, damages are

ìnrputed. Per se means. in this case, defamation in mv

job or accusations of a crime,

If pub'lì c f i gure, I woul d al so have ro prove

falsely, And I don't know whether or not the Gazette ìs
i ncl udi ng me j n the publ i c f igure category, because I

haven't run for offi ce for four years,

Also, in the put¡lìc figure, you wouìd have to
prove 'f'aul t on the Def endant's part, whi ch j s real ì y a

rnisnorner. That means you have to prove maljce of

sc'ienter, ïhe staternent was made wi th reck'less di sregard

for the truth, or the prospectj ve Defendant must have

known thât the statement was fal se. The statement i s

libel per quod that 'is needed to look at ìntrins'ic facts
to establ i sh defamatory content,

Now, let's take a look at attachment 3, v,lhich

was attached to nry material. And I'm assumìng, your

Honor, ï'm not trying not to repeat what I've put ìn nìy

bríef, because I'm assum'ing that the Court can read that

and has.

If you take a look at the document No J. I ne
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statement about me there's a statement about me. It
twas pubìished. General damages are irnputed because j

was I i bel per se. It's f al se? yes. I pa.i d Z7g

excuse ilê, s2,927 in back dues and late fees ano wâs

reinstated at the begÍnning of Aprìl 2007, proof of
that, I've j ust I ai d on your desk, shows my adnri ssi on

card. 14al i ce? Certai nl y i t was reckl ess dì sregard

because whoever d'id thi s thi s guy by the name of
Always hlondering did not even check on-line as two

peopl e who caì I ed him to task, you'l I see on page three,

Good 0ld Boy and DDW, whom I don't even know who they

are , They ca I I h'irn to task f or not checkì ng better . Arrd

then he came back and cont'inued to try to'libel me and

even repeated false 'information after I had corrected hìm

'in a.Ìengthy correctìon found ûn page four and the other

part'icu'lar thi ngs.

So that takes care of the fi rst qual j fj cati on

i n the Best hlestern case to sholv, at I east wi th regard to
thi s part'icul ar person that I want i nf ormati on ofl, to
show a prina facie case. The Best Western Gase can be

di st'i nguì shed because the person seek'íng the subpoena

identìfies jdentities did not a1 ìege a specif.ic false

statement or other elelnents of the proposed lawsuit,

However, that was when that was aì1eged, the Court cljd

al I ow the i denti ti es to be reveal ed. And that's the



Case 3 :08-cv-0 1 934-ARC Document 16-3 Filed 1 1126/2008 Page 12 oÍ 32

Page 11

1

2

3

4

5

6

7

I
I

10

11

12

13

14

15

16

17

18

t9

20

21

22

23

24

25

second case that counsel for the Gazette has referred to
that I have put on your desk, whìch I shepardized and

found that the court, in that particurar case, went ahead

and did allow the ìdentit.ies to be revea.leo.

You, I I note, I th.ink, j n the headnote ten of
the f irst Best ly'estern case, there ãre five or six other
thì ngs that have to be proven. you have to nave a

concrete showing of a prima facie clairn, which we've jusr
di scussed i n thi s one i nstance. And I'l I come back to
the others.

The spec'i I' jc jty of the dì scovery requests, l,1y

di scovery request j s very specì fi c, It,s not overbroad.

There's no claim in here that it had, The absence of the

al ternatì ve means to obtai n the subpoenaed 'i nformat j on .

In a deposi ti on taken very recentl y, I asked |'lr, l'1ol nar

if he was Aì ways l,Jonderi ng, Hì gh pl ai ns Dri f ter, and

cuti ePi e. He saì d he was not . I asked hi m wlrether he

knew r¡¡ho those f ol ks were. And l,lr, Sands, who's here

today, rbjected and toìd Mr, ['|olnar not to ânswer. So

lve exhausted the alternat.ive ways of obtaÍning ttrat
parti cul ar i nf ormat'jon ,

And the fourth part that j s requi ned i n ilie
Best blestern case ìs an essential need for the subpoenaed

inforrnation to advance the claim, Certain'ìy, I would

have to have the name of the persÒn with regard to Alwavs
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l{onderìng because of his IÍbel per se. The other two

peop'le are potenti aì witnesses i n th'is case f or reâsons

that we'I I d'iscuss, and they are ref erri ng to I i bel ous

thì ngs that woul d be 'incr uded ì n the I ibel pro quod

category, whi ch requì res ext ri nsi c evì dence i n order to
be able to prove the libel.

And with regard to the Does Defendants, whether

or not they have an expectation of privacy, I,ve
attached to ny affidavit, attachment 4, which is some

thìngs Ín tenms of what the Gazette poìicy is with regard

to postÍngs on their Internet site. I would just say

that one of the thìngs is, on pâge one, the Gazette

encourages peopì e to þe c.ivi I They al so, on page one,

requìre all information you provìcle is true, accurate,

current, complete, and does not violate these terms of
servjce, That's a contract. I,m a third-party
benefì ci ary of that cont ract and the case that wâs fi rst
cited by the Gazette, that the Best Mestern case,

i nd'i cates what happens ì n terms of a contract , Ancl i n

that parti cul ar contract case at I east, the pri vacy was

overcotle.

Now, there's some other things on the on the

Gazet te that I 've hi ghì ì ghted , i n terms of but I 'd
j ust refer you, al so, to the I ast pâge, änd they say

basì cal ì y they they'ì I t ry to protect the or thev


