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Tn the complaint, plaintiffs set forth several statements by cer(ain anonyimous persons
posted on the LoBUD blog,  Those statements include the following:

“It now appears that it has been proven, that the Otlingers, . .. have presenied a
FRAUDULENT deed in order to ¢lalm that they own land under water. ... We
ave tullting about the Ottingers LYTNG to the State, the Building Depuriment, the
ZBA and necessarily either bribing or coercing other peeple to do the same.”
{Posied September 11, 2007 by SAVE10543.)

“Heually ontrageois, was that as Ms. McCroty was informing the dumbstruck
BOT of the ORingers criminal behavior . . . and advocated for the Ottinger’s
pogition in order to further their iMegal scam.” (Posted September 15, 2007 by
Tadenough.)

“He [the mayor of Mamaroneck] took the juice from Richard and June Ottinger to
the tune 0f $25,000 so they could buikd their starter Tuj Makal on a substandard
lot. Thei: money bought a compliant ZBA and Building Ingsector, . . (Posted
September 19, 2007 by aoxomoxoa.)

THEY PAID TIE RIGHT PEOPLE OFF! They started wit's taking care of the
Mayor, everybody knows that, [would guess the Building uspector and Zoning
Board wete not forpotien in their largesss. The Oitingers have beon very
genetous i gressing the wheels of cotruption. With tha nevys of the fraudulent
deed they submitted it becomes guite clesr that they also st have taken cave of

the strveyor and the prior owner of the property, unless they are two of the
dumbest people on earth! (Posted September 23, 2007 by SAVE1(543.)

]Zli an offort to ascertain the names of the anonymons bloggers, plaintiffs served a subpoena on
The Jotrnal News on February 28, 2008,

On March 21, 2008, The Fournal News made a CPLR §2304 motion to quash the
subpoena, On April 11, 2008, plaintff cross-moved 1o compel prravant lo CPLR R.3124 o, in
the alternative, to convert the {ngtant action to a special proceeding prrsuant to CPLR §103(c)

and allow pre-action disclosure pursuant to CPLR §3102(¢).
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On May 28, 2008, this court beld a heating reparding the pending motions. Upon
stipulation of the patties, it was ordered that the instant action be converted to a special
proceediog allowing plaintiffs {now petitioners) to seek pre-action disclosure pursuant 10 CPLR
§3102(c).

The internet i creating emerging legal issues, from jurisdiction to discovery. The
identification of anonymous bloggers-posting defamatory statements on the infernet-is ane of
those issues. There i3 nn question that the First Amendment profects the right of a person fo
apeak anonyhously, That pmtéction, however, is no greater than the right of a person to speak
when their identity is known. Anonymnous speech is not absolute ard does yot provide o safe
haven for defamatory speech.

~ The New Yotk Court of Appeals and Appellute Divisions hive not yet addressed this
issue. The only reported decision in New York is from the Suprem Court New York County
{Greenbaum v, Google, Inc., 18 Mige.3d 185 [2007]). That case, however, failed {0 set a
standard bocanse he court found, as a matter of faw, that the statements made were not
defamatory.

The parties have urged this court to consider persuasive authority from ofher
jurisdictions, specifically the Supetior Court of New Jersey, Appellate Division decision in
Dendrite Tnternational v, Doe (775 8.24 756 [2001]) and the Delaware Supreme Cowl decislon
in Doe v, Cahill (884 A24 451 [20057). The cowrt finds both decisions helpfal in reaching a
decigion in this matler.

In Denglrite the Saperior Cowrt of New Jersey, Appeilate Division establis_hcd four

puidelines in deciding applications for expedited dsvovery and compelling an intetist service
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provider to disclose the identity of anonyinous intemet posters whio are sued for allegedly
viclating the rights of Individuals or corporations;

[The trial court shovid first regquire the plaintiff to undertake offorts 1o notify the
anonymons posters that they are the subject of 2 subpoena or upplication for an
order of disclosure, and withhold action to afford the Sotitiovsby-narmed
defendants a reasonable opportunity to file and serve opposition to the
application. These notification efforts should include posting a message of
netification of the identity discovery request to the anonymoess user on the JSPs
pertinept mesgage board;

The court shall also yequire the plaintiff to identify and. sct forth the exact

statefnents purportedly made by vach anonymous poster thar: plaintiff alleges

constitates actionable speeclh;

The complaint and all information provided to the court shoald be carefully

reviswed to detomnine whether plaintiff has set forth a prima facie cause of action

against the fietitiously named defendants, In addition to estiblishing that its

action oem withstand a motion to dispriss . . | the plaintiff nust produce sufficient

evidence supporting each clement of its canse of sction, on i prima facie basis;

and

The court must balance the defendant’s First Amendnent right of anonymous frec

gpeech against the strength of the prima facie case pregentecl and the necessity for

the disclosure of the anonymous defendant’s identity to allow the plaintiff

properly to proceed.

At the hearihgy on May 28, 2008, e court applisd the first step in Dendrite.

'The cowrt teserved it decision on the pending motions and directed the petitioners to
undertalcen vertain steps specified by the court to post a notification on certain Forums making
known (a) the existence ot the special proceeding, (b) the relief songht herein, and (¢) the fact
that any individual who believed that his ot her xights might be affected could seck fo intervene
anonymously or otherwise in the special proceeding to appear on June 25, 2008, The notice was

timely posted ou the Forums iu compliance with the direction of the court. On Juse 25, 2008,



the-comt held 2 futlluer heming on ﬂ}c matter on pendivg motios. At fhat ti'me, no individoal
sought o fntexvene.

At this point the court finds that the petitioners in fhis matier bave identified and st forth,
the exact alleged defamatory statements made by each anoaymons poster. The cornplaint and )}
information provided to the court establishes that petifioners have 3ot forth a prima facie sanse of
action aguinst the ﬁc.titiouslymamed defendants, Petitioners heve produced sufficient evidence
supportivg each dleraent of its cause of action, on a primafacie bas 5, except fhat of
constitetional malice,

With separds to constitutionsi malice, the court. finds The Delaware Suprems Covzt Doe
v, Cahttl (884 A2d 451 [2005]) helpful. In Cakill, the Ddeware Supreme court Tweld a plaintiff
gt produce evidense on el elements of a defamation claito withiy the plaintifs control. The
constituiional realive element s not within 2 plaintifPs control. As the Delaware conrt pointed
out, |

we are miindfil that public figmees in a defamation case uast proye that the

defendant made the statements with actual malice, Witheoul discovery of the

defendant's identity, satisfying this efement may be difficult, if not impossible.

Consequently, we do NOT hold that the public figare defar ation plaintifl i

required to produce evidence on this cement of the oJaim.

(Fd. at 464 [capitalization of “NOT” in original].) The cowurt agrees and finds that the petitioners,
at this point in thé procesding, need not prove this element to obtain pre-action disclosute.

Applytog the fouth prong of Dendrite, the court finds that the balavce in this case weighs

n Favor of the petifioners.
TT.I8 HEREBY QRDERED, that the motion of The Foisron) ﬁcws is dended. aod the

‘cross-snotion of petitioners is gracied ag follows:
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Within five business days of the date of this Order, ‘T'he Jowrmat News shall disclose to
potitioners such information, if any, in ite poseession or control that sould reasonably lead to the
identification of the Anomymous Posters using the screen names “hadenongh,” “SAVET0543,7
and “aoxomoxon,” including posters’ names, mailing addresses, any einail addresses of other
registration information that it may have for them i netuding the [P address from which the blogs
were posted, the cortesponding internet setvice prov der, other such information which will

allow plaintiffs to identify the person(s) posting the blog entrics.
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