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INTEREST OF THE AMICI CURIAE

Amici are publishers, broadcasters, cable networks and
organizations of journalists and publishers In the last two
years at least a dozen journalists employed by many of these
amici have been held in contempt or placed at risk of
contempt ssimply for honoring what they understand to be
their professional ethical obligations to their sources. The
penalties imposed in recent months on the Petitioners and
other journalists dwarf any others in American history.
Absent clarification of the applicable law by this Court, the
decision below threatens to make compelled disclosure of
journalists’ confidential sources the norm rather than the rare
exception. For this reason aone, the Court should grant
certiorari and address directly the extent to which the First
Amendment and federal common law preclude the compelled
disclosure from journalists of the identities of those who seek
to disseminate information to the public anonymously.

SUMMARY OF ARGUMENT

1. These cases deserve the attention of this Court
because reporters across the country currently face a wave of
federa subpoenas demanding the disclosure of their
confidential sources and these subpoenas are being enforced
through punitive measures of unparalleled severity. The press
regularly depends on sources who will speak only on the
condition of anonymity. The uncertainty fueled by the
decision below renders it much more difficult for any

L A complete list of the amici is set out in Appendix A (“App.”) to this
brief. Citations to the Appendix in the court of appeals are designated
“A.” Pursuant to S. Ct. R. 37.6, the amici state that no counsel for a party
to this action authored any portion of this brief amici curiae and that no
person or entity, other than the amici, made a monetary contribution to
the preparation or submission of this brief. Written consent of al parties
to the filing of this brief has been filed with the Clerk of the Court
pursuant to S. Ct. R. 37.2(a).
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reporter to make a credible pledge of confidentiality and
threatens to restrict the flow of important information to the
public. This Court’s intervention is urgently needed to clarify
the extent to which reporters can make a promise of
confidentiality that will be respected by the federal judiciary,
asit routinely isin state courts.

2. The court of appeals’ refusal in this case to recognize
any First Amendment protection for a reporter’s commitment
to an anonymous source once a grand jury is convened
cannot be squared with this Court’s jurisprudence affording
First Amendment protection to anonymous speech. As the
Court has recognized, the First Amendment properly limits
government’s ability to coerce the disclosure of the identity
of anonymous speakers because, without some constitutional
protection, a significant amount of protected speech will
inevitably be lost to the public. The decision below
construes this Court’s holding in Branzburg v. Hayes, 408
U.S. 665 (1972), in a manner that conflicts with the Court’s
decisions affording constitutional protection to anonymous
speech, decisions that are expressly based on the historic role
the press has played in safeguarding the anonymous speaker.
See Mclntyre v. Ohio Elections Comm’n, 514 U.S. 334
(1995).

ARGUMENT

|. THE DECISION BELOW RAISES AN ISSUE OF
CENTRAL IMPORTANCE TO THE OPERATION
OF A FREE PRESS

A. The Number of Federal Subpoenas Demanding
Disclosure of Reporters’ Sources Has Reached
Unprecedented L evels

For more than twenty-five years following this Court’s
decision in Branzburg, subpoenas issued by federal courts
seeking the disclosure of journalists’ confidential sources
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were rare. Amici are not aware of any journalist who was
finally adjudged in contempt or imprisoned for refusing to
disclose a confidential source in a federal crimina matter
during the last quarter of the twentieth century. That
situation, however, has now changed dramatically. An
unusually large number of subpoenas seeking the names of
anonymous sources has been issued by federal courts in a
remarkably short period of time, many to these amici and the
journalists they employ. Indeed, just three matters in
Washington, D.C. have recently generated subpoenas to
roughly two dozen reporters and news organizations seeking
confidential sources, seven of whom have already been held
in contempt in less than a year. >

The decision below reflects this new willingness by some
federa courts to enforce such subpoenas and impose severe
sanctions against journalists. In fact, amici are aware of only
two decisions from 1976-2000 arising from subpoenas issued
by federal grand juries or prosecutors to journalists seeking
confidential sources. Both involved alleged leaks to the
media and both quashed the subpoenas. In re Williams, 963
F.2d 567 (3d Cir. 1992) (en banc); In re Grand Jury
Subpoenas, 8 Media L. Rep. 1418 (D. Colo. 1982).

Yet since 2000, three federal courts of appeals have
affirmed contempt citations issued to reporters who declined
to reveal confidential sources, each time imposing prison
sentences more severe than any previousy known to have
been experienced by journalists in American history.® In

2 By way of comparison, the last significant survey of news organizations
conducted in 2001 by amicus Reporters Committee for Freedom of the
Press revealed only two subpoenas seeking confidential source identities
issued from any judicial or administrative body that year, federa or state.
See www.rcfp.org/agents/material.html (last visited May 13, 2005).

% On those relatively rare occasions in the past when courts did hold
reporters in contempt for declining to revea sources, penaties were
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2001, free-lance writer Vanessa Leggett served nearly six
months in prison for declining to revea sources of
information related to a notorious murder, almost four times
longer than any prison term previously imposed on any
reporter by any federa court. In re Grand Jury Subpoenas,
29 Media L. Rep. 2301 (5th Cir. 2001) (per curiam). Earlier
this year, James Taricani, areporter for WIAR-TV in Rhode
Island, completed a four-month sentence of home
confinement for declining to reveal who leaked a videotape
capturing aleged corruption by public officias in
Providence. In re Special Proceedings, 373 F.3d 37 (1st Cir.
2004). And the decision below ordering two reporters to
prison for up to eighteen months, if allowed to stand, would
result in the most severe contempt penalty ever imposed by
an American court on a journalist for refusing to disclose a
confidential source.

Decisions such as these have encouraged private litigants
and the federa courts adjudicating their cases to demand
confidential source information from reporters in similarly
unprecedented fashion. In one pending civil suit, five
reporters employed by The New York Times, Los Angeles
Times, Associated Press and CNN have been held in
contempt and subjected to fines of $500 per day each for
declining to reveal their confidential sources of information
about Dr. Wen Ho Lee, who claims such information was
provided to them by government agents in violation of the

largely symbolic. One commentator surveying early cases noted “a
certain judicia reluctance to hold the newsman in contempt where this
eventuality can conveniently be avoided.” Note, The Right of a Newsman
to Refrain from Divulging the Sources of His Information, 36 VA. L. REv.
61, 74 (1950). The longest sentence previously known to have been
served by areporter for refusing to reveal a source was 46 days in a case
arising shortly after Branzburg. See Farr v. Pitchess, 522 F.2d 464 (9th
Cir. 1975); www.rcfp.org/jail.html (Los Angeles Herald-Examiner
reporter William Farr).
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Privacy Act. See Lee v. U.S. Dep'’t of Justice, 327 F. Supp. 2d
26 (D.D.C. 2004); Lee v. U.S. Dep’t of Justice, 287 F. Supp.
2d 15 (D.D.C. 2003). Contempt proceedings are currently
pending against a sixth reporter in the same case. The six
reporters include three Pulitzer Prize winners. The district
court in the Lee case has expressly |eft open the possibility of
additional, more severe sanctions if its contempt orders are
affirmed on appeal. See Lee, 327 F. Supp. 2d a 33. And, in
the wake of the success of Dr. Lee and the Respondent in this
case, the plaintiff in another civil suit aleging violations of
the Privacy Act, Dr. Steven Hatfill, issued subpoenas to a
dozen news organizations seeking to compel an even larger
number of reporters to disclose the identities of their
confidential sources.*

Today, reporters and their potential sources operate in a
far more uncertain and risky environment as a result of the
approach to the reporters’ privilege taken by the federal
courts in al of these cases, most especialy in the decision
below. Amici journalists and news organizations currently
face a redlistic prospect of substantial prison terms and
escalating fines for honoring promises to sources that in the
past could confidently be made without fear of sanction.

B. Confidential Sources Are Often Essential to
Informing the Public About Matters of Vital
Concern

At bottom, the decision below warrants review because
the uncertainty it has engendered threatens to jeopardize the
flow of information to the public. The press “serves and was
designed to serve [by the Founding Fathers] as a powerful

“Special Report: Reporters and Federal Subpoenas, Reporters Comm. for
Freedom of the Press, www.rcfp.org/shields and_subpoenas.html (last
visited May 13, 2005).
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antidote to any abuses of power by governmental officials.”
Mills v. Alabama, 384 U.S. 214, 219 (1966). The press
cannot effectively perform this constitutionally recognized
role without the ability to maintain the confidentiality of
those sources who will speak only on a promise of
anonymity. Unless this Court acts, the public’s ability to
receive information about its government through the press
will be substantially impaired.

There can be no genuine dispute that journalists regularly
depend on anonymous sources to report stories about the
operation of government and other matters of public concern.
One recent examination of roughly 10,000 news media
reports concluded that fully thirteen percent of front-page
newspaper articles relied at least in part on anonymous
sources.®> While there is healthy debate within the journalism
profession about the appropriate uses of anonymous sources,
all sides of that debate agree that confidential sources are at
times essential to effective news reporting. °®

In recent proceedingsin the federal courts, journalist after
journalist has convincingly testified about the important role
confidential sources play in enabling them to report about
matters of manifest public concern.” As WJAR reporter
James Taricani testified before being sentenced to house
arrest:

® See generally State of the News Media 2005, www.stateofthemedia.org
/2005/index.asp (last visited May 13, 2005).

® See generally Reporters and Confidential News Sources Survey 2004,
www.firstamendmentcenter.org/news.aspx?id=14922 (last visited May
13, 2005).

" Attached to this brief as Appendix B is a compendium of affidavits
recently submitted to federal courts by journalists employed by these
amici documenting the indispensable role played by confidential sources
in their reporting about public matters.
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In the course of my 28-year career in journalism, |
have relied on confidential sources to report more
than one hundred stories, on diverse issues of public
concern such as public corruption, sexual abuse by
clergy, organized crime, misuse of taxpayers’
money, and ethical shortcomings of a Chief Justice
of the Rhode Island Supreme Court.

App. a B40 15. Indeed, Mr. Taricani described a host of
important stories that he could not have reported without
providing “a meaningful promise of confidentiality to
sources,” including a report on organized crime’s role in the
illega dumping of toxic waste that sparked a grand jury
investigation and a report on the misuse of union funds that
led to the ouster of the union president. 1d. 11 6-8.

Pierre Thomas, recently held in contempt in the Wen Ho
Lee case, recounted many similar examples in his testimony
in that litigation. Information received from confidential
sources enabled Mr. Thomas to report on the progress of the
Oklahoma City bombing investigation in a manner that
proved instrumental in helping a nervous public understand
that the bombing was not the work of foreign terrorists, and
his award-winning coverage of the September 11 attacks
unearthed important information, provided by confidential
sources, about the FBI’s advance knowledge of the activities
of those responsible for that tragedy. As Mr. Thomas
testified: “If 1 had no ability to promise confidentiality to
these sources, they would not have furnished vital
information for these articles.” Id. at B22 | 14(b).

Confidential sources are not only critical to investigative
journalists like Messrs. Taricani and Thomas, but are equally
important to the daily reporting of more routine news stories.
Reporters regularly consult background sources to confirm
the accuracy of official news pronouncements and to
understand their broader context and significance. A. at 38,
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1 5 (testimony of Jack Nelson, former Los Angeles Times
Washington bureau chief, explaining the crucial role that
confidential sources played in his reporting through the
administrations of six Presidents). Without the ability to
speak off the record to sources in the government who are
not officially authorized to speak, reporters would be
relegated to spoon feeding the public with little more than the
“official” statements of public relations officers. Id. at 49,
1 12 (testimony of Scott Armstrong). For this reason, among
others, news reporting based on confidential source materia
regularly receives the nation’s most coveted journalism
awards, including the Polk Awards for Excellence in
Journalism® and the coveted Pulitzer Prize.’

Indeed, journalistic experience confirms that, in many
circumstances, important information is provided to the press
in confidence precisely because the government has taken
steps to conceal it by making its unauthorized disclosure

8 This year, the Polk Awards for Magazine Reporting, Military Reporting,
and Sports Reporting all went to articles based, in significant part, on
information and other material provided by confidential sources. See
www.brooklyn.liu.edu/polk/polk04.html (listing awards).

° For example, the 1996 Pulitzer Prize for National Reporting was
awarded to the Wall Street Journal for its articles reporting on the use of
ammonia to heighten the potency of nicotine in cigarettes, which was
based on information revealed in confidential, internal reports prepared
by a tobacco company. See, e.g., Alix M. Freedman, ‘Impact Booster’:
Tobacco Firm Shows How Ammonia Sours Delivery of Nicotine, WALL
Sr. J., Oct. 18, 1995, at A1. In 2002, the Prize was awarded to the staff
of The Washington Post “for its comprehensive coverage of America’s
war on terrorism, which regularly brought forth new information
together with skilled analysis of unfolding developments.” See
www.pulitzer.org/year/2002/national-reporting. The Post’s series was
based, in significant part, on information provided by unnamed public
officials, both here and abroad. See, e.g., Barton Gellman, U.S. Was
Foiled Multiple Times in Efforts To Capture Bin Laden or Have Him
Killed, WASH. PosT, Oct. 3, 2001, at Al.
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unlawful. Standing alone, that latter fact cannot be sufficient
justification to conclude, as did the court below, that no First
Amendment or other public interest is served in allowing
reporters to protect the anonymity of such sources. In the
area of nationa security reporting, for example, journalists
and public officials aike have come to recognize that
“virtually everything is classified” so that verification of
“something as mundane as a press briefing involves talking
to scores of sources who are not authorized to add further
detail and could be subject to sanctions for doing so.” Id. at
50, 1 13. As aresult, most high-level government officials
serve as confidential sources at one time or another, in “an
untidy but well-established accommodation” that functions as
a safety valve allowing vitally important information to be
transmitted to the public notwithstanding formal secrecy
restrictions. Id. at 50, 53, 11 13, 19.%°

The information anonymous sources make available to
the public through the press is vitaly important to the
operation of our democracy and the oversight of our most
powerful institutions, both public and private. Among the
many compelling examples of vauable journalism that
would never have been possible if a reporter could not
credibly have pledged confidentiality to a source are the
following:

Pentagon Papers — The Pentagon’s secret history of
America’s involvement in Vietnam was, of course, leaked to
The New York Times and The Washington Post. See New
York Times Co. v. United States, 403 U.S. 713 (1971). In

10 A survey conducted during the Reagan administration by Harvard
University of 483 senior government officials (including two former
secretaries of state) found that forty-two percent of the responding
officials felt it appropriate to provide information to the press in
confidence. See Jm Anderson, Washington News, UNITED PRESS
INTERNATIONAL, Oct. 27, 1986.
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refusing to enjoin publication of the leaked information,
members of this Court recognized that the newspapers’
sources may well have broken the law, id. at 754 (Harlan, J.,
dissenting), and they were in fact prosecuted, albeit
unsuccessfully, after later coming forward. See Sanford J.
Ungar, Federal Conduct Cited As Offending ‘Sense of
Justice’; Charges Dismissed in ‘Papers’ Trial, WASH. POST,
May 12, 1973, at Al. Nevertheless, “[i]n revealing the
workings of the government that led to the Vietnam war, the
newspapers nobly did precisely that which the Founders had
hoped and trusted they would do,” New York Times Co., 403
U.S. a 717 (Black, J., concurring), and there is now a broad
consensus that there was no legitimate reason to hide the
Papers from the public in the first place.™

Neutron Bomb — Journalist Walter Pincus relied on
anonymous sources in reporting that President Carter planned
to move forward with plans to develop a so-called “neutron
bomb,” a weapon that could inflict massive casualties
through radiation without extensive destruction of property.*?
The public outcry in the wake of these news reports spurred
the United States to abandon plans for such a weapon and no
Administration has since attempted to revive it.™* Mr. Pincus,

1 Solicitor General Erwin N. Griswold, who argued the government’s
case, wrote some twenty years later that he had not “seen any trace of a
threat to the national security from the publication.” Erwin N. Griswold,
Secrets Not Worth Keeping; The Courts and Classified Information,
WASH. PosT, Feb. 15, 1989, at A25.

2 See eg., Walter Pincus, Carter Is Weighing Radiation Warhead,
WASH. PosT, June 7, 1977, at A5; Walter Pincus, Pentagon Wanted
Secrecy On Neutron Bomb Production; Pentagon Hoped To Keep
Neutron Bomb A Secret, WASH. PosT, June 25, 1977, at Al

3 See Don Phillips, Neutron Bomb Reversal; Harvard Study Cites 77
Post Articles, WASH. Post, Oct. 23, 1984, at A12 (quoting former
Defense Secretary Harold Brown as stating that “[w]ithout the [Post]
articles, neutron warheads would have been deployed”).
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who never received a subpoena concerning the neutron bomb
or any other matter in his decades-long career, has recently
received two—one from Respondent and onein the Lee case.

Fertility Fraud — In 1996, the Orange County Register
received the Pulitzer Prize for its reporting on the unethical
practices of the previously acclaimed UCI fertility clinic in
Irvine, California. Using putatively confidential medical
records obtained from an anonymous source, the paper
documented how eggs retrieved from one patient were
implanted in another, without the knowledge or consent of
the donor.** The newspaper eventualy discovered and
reported that at least sixty women were victims of such theft
by the clinic.® The disclosure of these records to the
Register may have violated applicable law, yet the facts that
the newspaper reported resulted in the criminal prosecution
of the physicians involved, “prompted the American Medical
Association to rewrite its fertility-industry guidelines,” and
instigated |egislative action.™®

Enron — In a groundbreaking series of articles published
in 2001, the Wall Street Journal relied on confidentia
sources and leaked corporate documents to reveal the illegal
accounting practices of a company that had “routinely made
published lists of the most-admired and innovative

 Susan Kelleher & Kim Christensen, Fertility Fraud; Baby Born After
Doctor Took Eggs Without Consent, ORANGE COUNTY REGISTER, May
19, 1995, at A1l.

15 qusan Kelleher, Kim Christensen, David Parrish & Michael Nicolosi,
Clinic Scandal Widens, ORANGE COUNTY REGISTER, Nov. 4, 1995, at
Al6.

6 Kim Christensen, Fertility Bills Seen as Effective Steps, ORANGE
COUNTY REGISTER, Aug. 30, 1996, at A26.
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companies in America.”*’ Among other things, confidential
sources provided the Journal with “confidential” information
about two partnerships operated by Enron Chief Financia
Officer Andrew Fastow, which were used to hide corporate
debt from the company’s investors.™®

Abu Ghraib — In April 2004, CBS News and Seymour
Hersh, writing for The New Yorker, first reported accounts of
abuse of detainees at Abu Ghraib prison in Irag."® Relying on
photographs graphically depicting such abuse in the
possession of Army officials and a classified report by Mgjor
General Antonio M. Taguba that was “not meant for public
release,””® CBS and Hersh documented the conditions of
abuse in the lIragi prison. After these incidents became
public, other military sources who had witnessed abuse
stepped forward, but only “on the condition that they not be
identified because of concern that their military careers
would be ruined.”?

Y Rebecca Smith & John R. Emshwiller, Trading Places. Fancy
Finances Were Key to Enron’s Success, And Now to its Distress, WALL
St.J, Nov. 2, 2001, at Al.

18 Rebecca Smith & John R. Emshwiller, Enron CFO'’s Partmership Had
Millions in Profit, WALL ST. J,, Oct. 19, 2001, at C1; John R. Emshwiller
& Rebecca Smith, Corporate Veil: Behind Enron’s Fall, A Culture of
Operating Outside Public’s View, WALL ST. J., Dec. 5, 2001, at Al.

¥ 60 Minutes II, Apr. 28, 2004, www.chsnews.com/stories/2004/04/
27/6011/main614063.shtml ?CM P=IL C-SearchStories; Seymour M. Hersh,
Torture at Abu Ghraib, THE NEW Y ORKER, May 10, 2004.

% Hersh, supra note 19.

2 e, e.g., Todd Richissin, Soldiers’ Warnings Ignored, BALT. SUN,
May 9, 2004, at 1A (interviewing anonymous soldiers who had witnessed
abuse at Abu Ghraib); Miles Moffeit, Brutal Interrogation in Iraq,
DENVER PosT, May 19, 2004, at A1l (relying on confidential “Pentagon
documents” and interview with a “Pentagon source with knowledge of
internal investigations into prisoner abuses”).
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BALCO - In 2004, the San Francisco Chronicle
published details of grand jury testimony given by some of
the most prominent athletes in professiona sports, part of a
Pulitzer-Prize winning series of articles about the extent to
which performance-enhancing drugs had infiltrated both
professional and amateur sports.?? Baseball players Barry
Bonds and Jason Giambi and other prominent athletes
testified before the federal grand jury investigating the
distribution of undetectable steroids by the Bay Area
Laboratory Cooperative (“BALCO”). In some instances,
their testimony was squarely at odds with their public denial
of steroid use.® While the Chronicle’s sources may have
violated grand jury secrecy rules, the newspaper’s reporting
led to congressional hearings on steroid use in Major League
Baseball as well as a decision by its Commissioner to tighten
rules regarding the use of banned substances.

The decison below plainly threatens this kind of
journalism. The compelled disclosure of the sources that
enabled the press to report these stories “undoubtedly would
have a ripple effect, silencing whistleblowers and other
government employees who might otherwise cooperate with
the press in exposing government wrongdoing.” A. at 39,
1 7. As has been explained by New York Times reporter Jeff
Gerth, another Pulitzer Prize-winning reporter who has
recently been held in contempt by afedera court:

Compelling journdists to testify about ther
conversations with confidential sources will
inevitably hinder future attempts to obtain

% See, eg., Mark Fainaru-Wada & Lance Williams, Giambi Admitted
Taking Steroids, S.F. CHRONICLE, Dec. 2, 2004, at Al; Mark Fainaru-
Wada & Lance Williams, What Bonds told BALCO Grand Jury, S.F.
CHRONICLE, Dec. 3, 2004, at A1.

% e, eg., Mark Fainaru-Wada & Lance Williams, Sprinter Admitted
Use of BALCO ‘Magic Potion,” S.F. CHRONICLE, June 24, 2004, at A1.
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cooperation from those or other confidential
sources. It creates the inevitable appearance that
journalists either are or can be readily converted
into an investigative arm of either the government
or of civil litigants. . . . Persons who would
otherwise be willing to speak to me would surely
refuse to do so if they perceived me to be not a
journalist who keeps his word when he promises
confidentiality. . . .

App. a B37 115. Los Angeles Times reporter and Pulitzer
Prize recipient Bob Drogin, also now in contempt of a federal
court, similarly expressed this undeniable truth during his
deposition in the Lee litigation:

| have thought long and hard about this, and unlike
you attorneys here in the room, | do not have
subpoena power or anything else to gather
information. | have what credibility | have as a
journdist, | have the word that | give to people to
protect their confidentiality. If | violate that trust,
then | believe | can no longer work as ajournalist.?*

Especially in the wake of the court of appeals’ decision in
this case, the Court’s guidance is essential to preserve the
ability of the American press to engage in this kind of
reporting that would be impossible if journalists were
powerless to make commitments of confidentiality in
appropriate circumstances. Amici respectfully submit that a

24 Dep. of R. Drogin, Lee v. U.S. Dep’t of Justice, Civ. A. No. 99-3380,
Jan. 8, 2004, at 38:2-9. In an affidavit submitted in that same proceeding,
Mr. Drogin recounted his necessary reliance on confidential sources to
report about such matters as Saddam Hussein’s efforts to circumvent
U.N. sanctions, the failure of U.S. weapons inspectors to find post-war
evidence of weapons of mass destruction, and the extent of North Korea’s
nuclear ambitions. App. at B2-B5 1 3-4.
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compilation of those serious crimes that have in fact gone
unresolved because a journalist was permitted to protect his
source would be a very short list indeed and would pale in
comparison to the scores of news reports containing valuable
information gleaned from confidential sources. Thus, while it
is undoubtedly true that “[t]he right to remain anonymous
may be abused when it shields fraudulent conduct,” it
remains the case that, “in general, our society accords greater
weight to the value of free speech than to the dangers of its
misuse.” Mclntyre, 514 U.S. at 357.

II. THE DECISION BELOW CONFLICTSWITH THIS
COURT’S PROTECTION OF ANONYMOUS
SPEECH AND THE HISTORICAL TRADITION ON
WHICH THAT PROTECTION ISPREMISED

Notwithstanding the overwhelming evidence that
confidential sources are essentia to effective news reporting,
the court of appeals read this Court’s decision in Branzburg
as holding that the First Amendment is simply irrelevant
when a grand jury demands identification of a reporter’s
confidential sources. Petitioners persuasively demonstrate
that the court of appeals’ construction of Branzburg is at
odds with the decisions of severa of its sister circuits, and
our purpose is not to repeat those arguments here. From the
perspective of these amici, the overarching point is that the
court of appeals’ conclusion cannot be squared with this
nation’s historic tradition of protecting outlets for anonymous
speech. The First Amendment’s protection of such
expression is grounded firmly in the experience of the
Colonial-era press, which fought valiantly to protect the
anonymity of those who often spoke through its pages.
Everything this Court has said about the protection of
anonymous speech under the First Amendment, in every
other context and particularly in several post-Branzburg
decisions, supports the journalistic experience described
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above and is inconsistent with the court of appeals’
interpretation of Branzburg in this case.

In a variety of decisions addressing anonymous speech
outside the context of the reporters’ privilege, this Court has
emphasized that the right to speak to the public anonymously
is protected by the First Amendment in significant part
because, when the Bill of Rights was enacted, the Founders
understood the importance of such speech to maintaining an
informed citizenry. In Talley v. California, this Court
expressly recognized that the First Amendment was enacted
in significant part to ensure that printers, the “press” of their
day, could not be compelled by the government to revea the
identities of those authors whose works they had agreed to
disseminate anonymously:

Before the Revolutionary War colonial patriots
frequently had to conceal their authorship or
distribution of literature that easily could have
brought down on them prosecutions by English-
controlled courts. Along about that time the Letters of
Junius were written and the identity of their author is
unknown to this day. Even the Federalist Papers,
written in favor of the adoption of our Constitution,
were published under fictitious names.

362 U.S. 60, 64-65 (1960).

More recently, in his concurring opinion in Mclntyre,
Justice Thomas described the experience of the eighteenth
century “news media,” which then consisted largely of
journals that were really collections of contributions from
individual authors. Those authors not infrequently requested
anonymity and their identities were therefore known only to
the printers, who fought to honor the promises of
confidentiality they had made against efforts by colonia
authorities to compel the disclosure of their authors’
identities.  MclIntyre, 514 U.S. a 360 (Thomas, J.,
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concurring). Indeed, the controversy that is credited with
first establishing uniquely American principles of freedom of
the press — the prosecution and acquittal of New York
publisher Jon Peter Zenger on charges of seditious libel —
arose out of Zenger’s refusal to identify the source(s) of
material appearing in his newspaper harshly criticizing New
York’s royal government. Even after Zenger was arrested
and charged with criminal responsibility as the publisher, he
maintained hisrefusal to disclose his “sources.” 1d. at 361.

Similarly, in 1779, Elbridge Gerry and other members of
the Continental Congress sought to institute proceedings to
compel a Pennsylvania newspaper publisher to identify the
author of a column criticizing the Congress. Ultimately,
arguments that “‘[t]he liberty of the Press ought not to be
restrained’” prevailed and the Congress did not take action to
compel such disclosure. 1d. at 361-62 (citation omitted). In
1784, the New Jersey Legisature embarked on another
unsuccessful effort to compel a newspaper editor to identify
the author of acritical article. Id. at 362-63. These episodes
were fresh in the mind of the Framers who, as Justice
Thomas chronicled in Mclntyre, unanimously “believed that
the freedom of the press included the right to publish without
revealing the author’s name.” Id. at 367.

While journalism has changed dramatically since the late
eighteenth century, today’s reporters, publishers and
broadcasters perform essentially the same function as their
Colonial-era predecessors. exercising their editoria judgment
to enable some anonymous sources of information and
opinion to reach a broad audience. Indeed, when newspaper
editor Isaac Collins refused to comply with the New Jersey
Legislature’s demands discussed above on the grounds that
to testify would “‘betray the trust reposed in me, and be far
from acting as a faithful guardian of the Liberty of the
Press,”” he articulated exactly the same reasons why
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Petitioners and other journalists employed by many of these
amici have respectfully declined to comply with the
subpoenas served on them. 1d. at 362 (citation omitted).

The enduring lessons this Court has drawn from history
validate amici’s showing that important information will be
lost to the public if journalists cannot reliably promise
anonymity to sources. The underlying rationale permeating
almost all of this Court’s decisions protecting the right to
speak anonymously is that without effective legal protection
of that right, would-be speakers will remain silent and a
significant amount of important speech will be lost. Thus, in
Talley, this Court invalidated an ordinance requiring that
leaflets identify an author on the grounds that “identification
and fear of reprisal might deter perfectly peaceful discussions
of public matters of importance.” 362 U.S. a 65. In
Mcintyre, the Court recognized that election workers may
well decide to remain anonymous out of “fear of economic or
official retaliation, by concern about socia ostracism, or
merely by a desire to preserve as much of one’s privacy as
possible.” 514 U.S. at 341-42.°> The same logic applies to
those anonymous sources who turn to journalists as their
conduit to the public. Indeed, two centuries of evidence and

% See also Watchtower Bible & Tract Society of New York, Inc. v. Village
of Sratton, 536 U.S. 150, 166 (2002). Communications between a
journalist and a source are far more analogous to the personal leafleting
and canvassing at issue in Talley, Mclntyre and Watchtower than to the
campaign finance disclosure provisions approved in both McConnell v.
FEC, 540 U.S. 93 (2003), and Buckley v. Valeo, 424 U.S. 1 (1976), on the
grounds that they deter systemic political corruption. In fact, even in the
campaign finance context, exceptions to the constitutionality of
compelled disclosure provisions have been recognized where there is a
reasonable probability’” that disclosure would subject an individual
wishing to remain anonymous to “‘threats, harassment or reprisals.””
McConnell, 540 U.S. at 198 (citation omitted). Both history and the
experience of journalists demonstrate that is precisely why reporters’
sources request anonymity.

1313
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experience effectively answer Branzburg’s query about
whether any “significant constriction of the flow of news to
the public” would result from compelling journalists to
divulge the names of their sources. 408 U.S. at 693.

Finally, the lessons of history after the Revolutionary era
underscore why journalists find themselves at a crossroads at
this moment, and why it is therefore important for this Court
to review and resolve, once and for al, this issue of obvious
public importance. While we are not aware of any specific
surveys on the topic, what evidence exists strongly suggests
that, apart from an historical exception or two that actualy
proves the rule, the crimina justice system has for the most
part voluntarily left journalists alone. There appear to be no
reported judicia decisions addressing subpoenas to reporters
until roughly the beginning of the twentieth century. Only
roughly a half-dozen can be found prior to the 1950s, and
several of those arose because the journalist himself was the
target of a criminal investigation. See id. at 685-86 (citing
cases).?® And, as the Petitioners have explained, during those
brief, exceptional periods when subpoenas were issued to
reporters in significant numbers, most notably in the years
immediately surrounding this Court’s decision in Branzburg,
both the states and most lower federal courts promptly
responded by recognizing a formal legal privilege. History
thus demonstrates that both “reason and experience” support
the same result as a matter of federal common law. Jaffee v.
Redmond, 518 U.S. 1, 9 (1996).

% |ndeed, prior to the late 1960s, we are aware of only two federal court
decisions related to federal grand jury or criminal trial subpoenas issued
to journalists, and both excused the reporters from testifying on grounds
unrelated to privilege. See Burdick v. United States, 236 U.S. 79 (1915)
(journalist was entitled to assert a Fifth Amendment privilege);
Rosenberg v. Carroll, 99 F. Supp. 629 (S.D.N.Y. 1951) (excusing
journalist because information sought was not sufficiently relevant).



20

The recent surge in the number of subpoenas, the
dramatic increase in the severity of contempt penalties, the
startling pronouncement by the court of appeals in this case
that the First Amendment has no bearing on the issue and its
inability to agree whether federal common law even speaks
to the question all stand in marked contrast to this nation’s
historic tradition of respecting both the right to speak
anonymoudly in general and the ability of the pressto act asa
conduit for such anonymous speech in particular. If the Court
does not seize this opportunity to address this vital issue,
other courts will surely follow the lead of the D.C. Circuit
and these trends will only accelerate in a manner that will
fundamentally impact the ability of the American public to
receive information about the operation of its government
and the state of the world in which welive.

CONCLUSION

For the foregoing reasons, amici respectfully urge this
Court to grant the petitions for certiorari.

Respectfully submitted,

LEE LEVINE
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APPENDIX A

ABC, Inc., done and through its subsidiaries, owns ABC
News, the ABC Radio Network, abcnews.com, and local
broadcast television and radio stations that regularly gather
and report news to the public. ABC produces, among other
programs, the news programs World News Tonight with Peter
Jennings, 20/20 and Nightline. ABC recelved a subpoena
seeking its confidential sources in the Privacy Act lawsuit
instituted by Dr. Steven Hatfill.

Advance Publications, Inc. is a privately held
communications company that, directly or through
subsidiaries, publishes daily newspapers in over 25 cities and
weekly business journals in over 40 cities throughout the
United States. It also, directly or through subsidiaries, owns
The Conde Nast Publications, Fairchild Publications, Inc.,
Parade Publications, and the Golf Digest Companies, which
together publish over 25 magazines with nationwide
circulation.

The Associated Press is a not-for-profit mutual news
cooperative. The members of AP are more than 1,500
newspapers and more than 5,000 television and radio stations
throughout the United States. AP also serves thousands of
subscribing newspapers, news networks and other publishers
and distributors of news worldwide. Founded in 1848, AP is
now the largest newsgathering organization in the world. AP
received a subpoena seeking its confidential sources in the
Privacy Act lawsuit instituted by Dr. Steven Hatfill and AP
reporter Josef Hebert has been held in contempt and fined
$500 per day for declining to revea confidential sources of
information about Dr. Wen Ho Lee, who is also suing the
government for alleged violations of the Privacy Act. Those
fines have been stayed pending appeal .

The Association of American Publishers, Inc. is the
principal trade association for the U.S. book publishing
industry with over 300 members, comprising most of the
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major commercial book publishers in the United States, as
well as smaler and medium-sized houses, non-profit
publishers, university presses and scholarly societies.

Cable News Network LP, LLLP (“CNN”) is a
subsidiary of Turner Broadcasting System, Inc., a Time
Warner company. CNN is the world’s largest news
organization with over a dozen television and radio news
networks and websites available worldwide, as well as
several news programming services, which are provided to
affiliates domestically and worldwide. CNN employs more
than 3,000 news professionals, who gather news throughout
the world. Former CNN reporter Pierre Thomas has been
held in contempt and fined $500 per day for declining to
reveal confidential sources of information about Dr. Wen Ho
Lee. Those fines have been stayed pending appeal. CNN
also received a subpoena seeking its confidential sources in
the Privacy Act lawsuit instituted by Dr. Steven Hatfill.

CBS Broadcasting Inc., a wholly owned subsidiary of
Viacom Inc., produces and broadcasts news, public affairs,
and entertainment programming. CBS News produces
morning, evening, and weekend news programming, as well
as news and public affair magazine programs such as 60
Minutes and 48 Hours Investigates. CBS owns and operates
broadcast television stations nationwide and, through another
Viacom subsidiary, Infinity Broadcasting Corporation, owns
and operates radio stations throughout the country. CBS
received a subpoena seeking its confidential sources in the
Privacy Act lawsuit instituted by Dr. Steven Hatfill.

Dow Jones & Company, Inc. is the publisher of, inter
alia, The Wall Street Journal, a national newspaper published
each business day; WSJ.com, a news site on the world wide
web with over 700,000 paying subscribers; the Dow Jones
Newswires, red-time, 24-hour newswires distributed
electronically to subscribers; Barron’s, a weekly newspaper
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of business and finance; and, through Ottaway Newspapers,
Inc., its subsidiary, more than twenty daily and weekly
newspapers.

DR Partners d/b/a Stephens Media Group is a
nationwide newspaper company, which publishes daily and
weekly newspapers in eight states from North Carolina to
Hawaii, including the Las Vegas (NV) Review-Journal, the
largest daily newspaper in Nevada.

Gannett Co., Inc. is an internationa news and
information company that publishes 101 daily newspapers in
the United States with a combined daily paid circulation of
7.6 million, including USA TODAY, which has a circulation
of 2.3 million. Gannett publishes a variety of non-daily
publications, including USA Weekend, a weekly newspaper
magazine with a circulation of 22.7 million. Gannett’s 21
television stations cover 17.9 percent of the United States.
Gannett received a subpoena seeking its confidential sources
in the Privacy Act lawsuit instituted by Dr. Steven Hatfill.

Gray Televison, Inc. is a communications company
headquartered in Atlanta, Georgia, which operates 16 CBS
affiliated television stations, eight NBC-affiliated television
stations, seven ABC-affiliated television stations and five
daily newspapers.

Gruner + Jahr USA Publishing reaches one of the
largest readerships in America, selling nearly 200 million
magazines each year. Gruner + Jahr USA Publishing’s six
core titles — Child, Family Circle, Fast Company, Fitness,
Inc. and Parents — are leaders in the business, fitness, parents
and women’s service markets. Beyond its core titles, Gruner
+ Jahr USA Publishing also reaches consumers through the
Parents Media Group, books and licensing, custom
publishing and new mediadivisions.
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The Hearst Corporation is a diversified, privately held
media company that publishes consumer magazines, business
publications and newspapers, including the Houston
Chronicle, the San Francisco Chronicle and the Seattle Post-
Intelligencer. Hearst also owns a leading features syndicate,
has interests in severa cable television networks, produces
programming for television and is the mgority owner of
Hearst-Argyle Television, Inc., which owns and operates
numerous broadcast stations. Federal prosecutors have
requested that the San Francisco Chronicle reveal the source
of information provided to it regarding the grand jury
investigation of the distribution of steroids by the Bay Area
Laboratory Cooperative or “BALCO”.

Landmark Communications, Inc. is a privately held
media company with interests in newspapers, television
broadcasting, cable programming and electronic publishing.
Its newspapers include The Virginian-Pilot, the Greensboro
News & Record, The Roanoke Times and more than one
hundred community newspaper and special interest
publications. Landmark Communications, Inc. owns
television stations in Las Vegas (KLAS-TV) and Nashville
(WTVF-TV), as wdl as the Weather Channel, which
produces continuous, 24-hour national, regional and local
weather-related programming received by more than 87
million househol ds nationwide.

Magazine Publishers of America (“MPA”) is a national
trade association including in its present membership more
than 240 domestic magazine publishers who publish over
1,400 magazines sold at newsstands and by subscription.
MPA members provide broad coverage of domestic and
international news in weekly and biweekly publications, and
publish weekly, biweekly and monthly publications covering
consumer affairs, law, literature, religion, political affairs,
science, sports, agriculture, industry and many other interests,
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avocations and pastimes of the American people. MPA has a
long and distinguished record of activity in defense of the
First Amendment.

Media General, Inc. is a diversified communications
company operating leading newspapers, television stations
and online enterprises, primarily in the Southeastern United
States. The company’s publishing assets include three
metropolitan newspapers, The Tampa Tribune, the Richmond
Times-Dispatch, and the Winston-Salem Journal; 22 daily
community newspapers in Virginia, North Carolina, Florida,
Alabama and South Carolina; and more than 100 weekly
newspapers and other publications. The company’s
broadcasting assets include 26 network-affiliated television
stations that reach more than 30 percent of the television
households in the Southeast.

The National Newspaper Association (“NNA”) is the
national voice of community newspapers, representing
owners, publishers, and editors of America’s community
newspapers. The NNA has approximately 3,200 newspaper
members.

National Public Radio, Inc. (“NPR”) is a District of
Columbia non-profit membership corporation. It produces
and distributes its radio programming through, and provides
trade association services to, nearly 800 public radio member
stations located throughout the United States and in many
U.S. territories. NPR’s award-winning programs include
Morning Edition, All Things Considered, and Talk of the
Nation and serve a growing broadcast audience of over 23
million Americans weekly. NPR also distributes its broadcast
progranming online (adding additional reporting and
features), to foreign countries through satellite and cable
systems worldwide, and to U.S. Military installations via the
American Forces Radio and Television Servicee NPR
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received a subpoena seeking its confidential sources in the
Privacy Act lawsuit instituted by Dr. Steven Hatfill.

NBC Universal is one of the world’s leading media and
entertainment companies. Formed in May 2004 through the
combining of NBC and Vivendi Universal Entertainment,
NBC Universad owns and operates the NBC television
network, a Spanish-language network (Telemundo), NBC
News, and several news and entertainment networks
including MSNBC and CNBC. NBC News produces the
Today show, NBC Nightly News with Brian Williams,
Dateline and Meet the Press. NBC Universal aso owns and
operates 29 televison stations, including WJAR in Rhode
Isand. WJAR reporter James Taricani recently served a
four-month sentence of home confinement for declining to
reveal who leaked to him a videotape capturing alleged
corruption by local government officials. An NBC News
reporter received a subpoena seeking confidential sources
issued by the Respondent in this case and CNBC received a
subpoena seeking its confidential sources in the Privacy Act
lawsuit instituted by Dr. Steven Hatfill.

Newsweek, Inc., a wholly owned subsidiary of The
Washington Post Company, publishes the weekly news
magazines Newsweek and Newsweek International, which are
distributed nationally and internationally, and Arthur
Frommer’s Budget Travel magazine, which is distributed
nationally. Newsweek received a subpoena seeking its
confidential sources in the Privacy Act lawsuit instituted by
Dr. Steven Hatfill.

Random House, Inc., the world’s largest English-
language general interest trade book publisher, is adivision
of Bertelsmann AG, one of the foremost international media
companies in the world. Its more than 100 imprints in the
U.S. and in sixteen countries globally publish some of the
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most influential and popular fiction and nonfiction authorsin
hardcover, paperback, audio, and digital formats.

Reporters Committee for Freedom of the Press is a
voluntary, unincorporated association of reporters and editors
that works to defend First Amendment rights and freedom of
information interests of the news media The Reporters
Committee provides representation, guidance, and research in
First Amendment litigation. The Reporters Committee was
founded in 1970 in response to a wave of government
subpoenas directed at journalists.

The Society of Professional Journalists (“SPJ’) is
the nation’s largest and most broad-based journalism
organization, dedicated to encouraging the free practice of
journalism and stimulating high standards of ethical
behavior. Founded in 1909 as Sigma Delta Chi, SPJ
promotes the free flow of information vital to a well-
informed citizenry; works to inspire and educate the next
generation of journalists, and protects the First Amendment
guarantees of freedom of speech and press.

Tribune Company operates businesses in publishing,
broadcasting and on the Internet. It reaches more than 80
percent of U.S. households, and is the only media company
with newspapers, television stations and web sites in the
nation’s top three markets. In publishing, Tribune operates
12 market-leading daily newspapers, including the Baltimore
un, Newsday, the Chicago Tribune, and the Los Angeles
Times. In broadcasting, Tribune properties include 26
television stations and Superstation WGN on national cable.
Both the Los Angeles Times and a former Baltimore Sun
reporter received subpoenas seeking their confidential
sources in the Privacy Act lawsuit instituted by Dr. Steven
Hatfill and Los Angeles Times reporter Bob Drogin has been
held in contempt and fined $500 per day for declining to
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reveal confidential sources of information about Dr. Wen Ho
Lee. Those fines have been stayed pending appeal.

The Washington Post is a leading newspaper with a
nationwide daily circulation of over 759,000 and a Sunday
circulation of over 1.03 million. Washington Post reporter
Walter Pincus received a subpoena seeking his confidential
sources in the Privacy Act lawsuit instituted by Dr. Wen Ho
Lee and two Post reporters, including Mr. Pincus, received
subpoenas seeking their confidential sources issued by the
Respondent in this case. The Post also received a subpoena
seeking its confidential sources in the Privacy Act lawsuit
instituted by Dr. Steven Hatfill.



