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INTRODUCTION 

By subpoenas issued March 14,2006, defendant I. Lewis Libby ("Defendant") seeks to 

require non-parties NBC News ("NBC") and its correspondent Andrea Mitchell to produce 

documents in this case pursuant to Federal Rule of Criminal Procedure 17(c).' Neither NBC nor 

Ms. Mitchell possesses any non-privileged documents responsive to those portions of the 

subpoena that seek materials arguably relevant to the charges set out in the indictment. The 

remaining categories identified in the subpoenas do not seek relevant or admissible evidence at 

all. Accordingly, NBC and Ms. Mitchell now move to quash the subpoenas. 

Specifically, neither NBC nor Ms. Mitchell possesses any documents (1) prepared or 

received by them prior to July 14,2003, that refer to the wife of former Ambassador Joseph 

Wilson (by name or otherwise) or (2) that indicate or suggest that any employee of NBC News 

was aware, prior to July 14, 2003, that former Ambassador Wilson's wife, Valerie Plane 

Wilson, was employed by the CIA. Under these circumstances, Defendant cannot make the 

showing required by Rule 17(c) that any of the other documents he seeks constitute relevant and 

admissible evidence in this action. In addition, such documents are protected from compelled 

disclosure by the First Amendment and federal common law. For all of these reasons, the 

subpoenas should be quashed. 

' At the same time, Defendant issued a subpoena, seeking the production of analogous 
documents, to Tim Russert, the Washington Bureau Chief of NBC News and the host of the 
NBC program "Meet the Press." Defendant has been advised that Mr. Russert has in his 
possession no non-privileged documents that are responsive to any of the categories set forth in 
the subpoena. For purposes of this Motion to Quash, the term "non-privileged" refers to 
privileged communications between NBC employees and their counsel. It does not refer to 
documents protected from compelled disclosure by the First Amendment or at common law. See 
pages 13-16 infra. 



STATEMENT OF FACTS 

A. The Special Counsel's Investigation 

As the Court well knows, following the publication of a syndicated column by Robert 

Novak on July 14,2003, which identified "Valerie Plame," the wife of former Ambassador 

Joseph Wilson, as a CIA operative, the Government commenced a criminal investigation under 

the direction of Special Counsel Patrick Fitzgerald. During the course of that investigation, Mr. 

Russert was interviewed under oath by the Special Counsel. No other NBC employee was 

interviewed by the Special Counsel or provided testimony before a grand jury in connection with 

the investigation. Neither NBC nor any of its employees, including Mr. Russert, provided any 

documents to the Special Counsel in connection with his investigation or otherwise. 

8. The Indictment 

On October 28,2005, Defendant was indicted on five counts of obstruction ofjustice (18 

U.S.C. 5 1503), making false statements (18 U.S.C. 3 1001(a)(2)), and perjury (18 U.S.C. 

5 1623). In relevant part, all five counts of the indictment charge the Defendant with making 

false statements to the FBI and to a federal grand jury concerning telephone communications he 

had with Mr. Russert in July 2003. The indictment does not charge Defendant with any crimes 

relating to the disclosure of information to reporters, including the disclosure of information 

concerning the identity, occupation, or covert status of Ms. Wilson. 

C. The Subpoenas 

The subpoena issued to NBC commands the production of six categories of documents: 

1. All documents prepared or received prior to July 14,2003 by any 
employee of NBC News (including but not limited to Tim Russert, Andrea 
Mitchell, David Gregory, Campbell Brown, Chris Matthews and Betsy 
Fischer) that refer to the wife of former Ambassador Joseph Wilson, 
whether by name or otherwise. 



2. All documents, whenever prepared or received, indicating or 
suggesting that any employee of NBC News (including but not limited to 
Tim Russert, Andrea Mitchell, David Gregory, Campbell Brown, Chns 
Matthews and Betsy Fischer) was aware, prior to July 14,2003, that the 
wife of former Ambassador Joseph Wilson was employed by the CIA. 

3. All documents prepared at any time by Tim Russert, or by any other 
employee of NBC News based in any part upon information received from 
Tim Russert, that purport to describe any part of a telephone conversation 
between Tim Russert and I. Lewis Libby on July 10 andlor 11,2003, or 
that reflect actions or communications by any NBC News employee 
during July 2003 as a result of that conversation. 

4. All documents reflecting or referring to any other telephone 
conversation between Tim Russert and I. Lewis Libby during June or July 
2003. 

5. All documents prepared at any time by Andrea Mitchell or by any other 
employee of NBC News that purport to discuss or explain the statement by 
Andrea Mitchell on CNBC's "The Capitol Report" aired October 3,2003, 
as follows: 

Question: "Do we have any idea how widely known it was in 
Washington that Joe Wilson's wife worked for the CIA?" 

Answer (by Mitchell): "It was widely known among those of us 
who cover the intelligence community and who were actively 
engaged in trymg to track down who among the foreign service 
community was the envoy of Niger. So a number of us began to 
pick up on that. But frankly I wasn't aware of her actual role at the 
CIA and the fact that she had a covert role involving weapons of 
mass destruction, not until Bob Novak wrote it." 

6. All documents reflecting communications by any employee of NBC 
News concerning former Ambassador Joseph Wilson prior to July 14, 
2003, with any of the following persons: Ari Fleischer, Mark Grossman, 
Eric Edelman, Bob Grenier, Cathy Martin, Joseph Wilson, George Tenet 
and Bill Harlow. 

Declaration of Lee Levine ("Levine Decl."), Ex. B. 

Similarly, the subpoena issued to Ms. Mitchell commands the production of five 

categories of documents: 

1. All documents prepared or received by you prior to July 14,2003 that 
refer to the wife of former Ambassador Joseph Wilson, whether by name 
or otherwise. 



2. All documents, whenever prepared or received, indicating or 
suggesting that any employee of NBC News (including but not limited to 
you, Tim Russert, David Gregory, Campbell Brown, Chris Matthews and 
Betsy Fischer) was aware, prior to July 14,2003, that the wife of former 
Ambassador Joseph Wilson was employed by the CIA. 

3. All documents prepared at any time by you or by any other employee 
of NBC News that purport to discuss or explain the statement by you on 
CNBC's "The Capitol Report" aired October 3,2003, as follows: 

Question: "Do we have any idea bow widely known it was in 
Washington that Joe Wilson's wife worked for the CIA?" 

Answer (by you): "It was widely known among those of us who 
cover the intelligence community and who were actively engaged 
in trying to track down who among the foreign service community 
was the envoy of Niger. So a number of us began to pick up on 
that. But frankly I wasn't aware of her actual role at the CIA and 
the fact that she had a covert role involving weapons of mass 
destruction, not until Bob Novak wrote it." 

4. All documents reflecting communications by you concerning former 
Ambassador Joseph Wilson prior to July 14,2003, with any of the 
following persons: Ari Fleiscber, Mark Grossman, Eric Edelman, Bob 
Grenier, Cathy Martin, Joseph Wilson, George Tenet and Bill Harlow. 

5. All documents reflecting or refemng to any conversation between you 
and I. Lewis Libby during the period July 6,2003 to October 3,2003. 

Levine Decl., Ex. C. 

NBC has no documents in its possession that are responsive to the first, second and fourth 

categories contained in the subpoena issued to it. See also note 1 supra. Ms. Mitchell has no 

documents responsive to the first and second categories contained in the subpoena issued to her. 

In short, neither NBC nor Ms. Mitchell possesses (1) any documents, prepared or received by 

them prior to July 14,2003, that refer to Ms. Wilson, by name or otherwise, or (2) any 

documents, whenever prepared or received, that indicate or suggest that any NBC employee - 

including Mr. Russert and Ms. Mitchell -was aware that Ms. Wilson was employed by the CIA 

prior to July 14,2003. 



Following issuance of the subpoenas, counsel for NBC confirmed with Defendant's 

counsel that the subpoenas do not seek public statements broadcast by NBC or statements made 

by or on behalf of NBC, Mr. Russert or Ms. Mitchell and reported in other media.' Defendant's 

counsel otherwise declined to agree to narrow the apparent scope of the subpoenas. 

D. Related Proceedings 

Prior to issuing these subpoenas, by motion dated January 26,2006, Defendant sought to 

compel from the Government the production of analogous information regarding news reporters 

pursuant to Federal Rule of Criminal Procedure 16. See Dkt. No. 29. In that motion, Defendant 

argued, inter alia, that he was entitled to compel the Government to hsclose to him, in relevant 

part: 

1. All documents and other information reflecting knowledge by any 
news reporter or employee of a news organization of Valerie Plame 
Wilson's possible affiliation with the CIA or her role in connection with 
Joseph Wilson's trip to Niger prior to July 14,2003. 

2. All documents and other information reflecting any mention of Valerie 
Plame Wilson in any communication between a news reporter and a 
government official, another news reporter, an employee of a news 
organization, or any other person prior to July 14,2003. 

Id. at 4-5 (footnotes omitted). 

In support of his motion, Defendant argued that he is entitled to any such documents 

because "critical questions for the defense in preparing its case are whether, prior to July 14, 

2003, Mr. Russert may have known - from whatever source - that Ms. Wilson was employed by 

the CIA, and whether it was true that other reporters knew this information." Id. at 9. In that 

regard, Defendant further contended that "[alnother issue concerning Mr. Russert's expected 

testimony which the defense needs to investigate . . . is whether any of the NBC reporters who 
- - 

' At various junctures in the proceedings that culminated in Defendant's indictment, NBC issued 
public statements concerning Mr. Russert's involvement in the Special Counsel's investigation. 
See Levine Decl., Ex. A. 



worked for him were aware of Ms. Wilson's identity prior to July 14,2003." Id. at 10. See also 

Dkt. No. 40 at 9 ("the defense is entitled to investigate which reporters did know about Ms. 

Wilson's employment status, and whether Mr. Russert could have been aware of such 

information before he spoke to Mr. Libby"). 

At a hearing held on February 24,2006, the Court adjudicated from the bench the 

relevant portions of Defendant's motion. See Mem. Op., Mar. 10,2006, at 1. Specifically, the 

Court "concluded that the documents which the government has not produced are not material to 

the preparation of the defense" within the meaning of Rule 16 to the extent that "they do not in 

any way relate to conversations either the defendant had with other news reporters or 

conversations that. . . Tim Russert . . . had with other news reporters, or other government 

officials" prior to July 14,2003, that contained any mention of Ms. Wilson. Id. at 1 n.3. At the 

hearing itself, the Court appeared to proceed from the premise that documents that do not meet 

these threshold criteria - i e . ,  that do not relate to conversations held prior to July 14,2003, in 

which information about Ms. Wilson was discussed - are "too attenuated to conclude that the 

revelation of this information would, in fact, lead to information that would assist Mr. Libby in 

his defense." Feb. 24,2006 Tr. at 35. 

ARGUMENT 

A. The Subpoenas Seek the Production of Documents Beyond the Scope of Rule 17(c) 

Rule 17(c) provides, in relevant part: 

(1) In General. A subpoena may order the witness to produce any books, 
papers, documents, data, or other objects the subpoena designates. . . . 

(2) Quashing or Modifying the Subpoena. On motion made promptly, the 
court may quash or modify the subpoena if compliance would be 
unreasonable or oppressive. 

Fed. R. Crim. P. 17(c). 



As the Supreme Court recognized in United States v. Nixon, 418 US .  683 (1974), a Rule 

17(c) subpoena is "not intended to provide a means of discovery in criminal cases." Id. at 698 

(citing Bowman Dairy Co. v. United States, 341 US.  214 (1951); United States v. Iozia, 13 

F.R.D. 335 (S.D.N.Y. 1952)). Rather, "Rule 17(c) may be used to obtain only evidentiary 

materials." United States v. Cherry, 876 F. Supp. 547, 552 (S.D.N.Y. 1995); see also Bowman 

Daivy Co., 341 US .  at 219 (same). Thus, the courts have recognized a fundamental distinction 

between 

exculpatory material in the possession of the prosecution, generally 
available [to a criminal defendant] under the teachings of Brady v. 
Maryland, and exculpatory evidence in the possession of third 
parties. Only the latter is retrievable under a rule 17(c) subpoena; 
naked exculpatory material held by third parties that does not rise 
to the dignity of admissible evidence simply is not within the rule. 

United States v. Cuthbertson, 65 1 F.2d 189, 195 (3d Cir. 198 1) (emphasis added) ("Cuthbertson 

I n .  In this manner, "Rule 17(c) can be contrasted with the civil rules which permit the issuance 

of subpoenas to seek production of documents or other materials which, although not themselves 

admissible, could lead to admissible evidence." Cherry, 876 F. Supp. at 553. 

As the Supreme Court explained in Nixon, to secure documents pursuant to a Rule 17(c) 

subpoena, "the moving party must show," inter alia, that the documents he seeks "are 

evidentiary and relevant" and that the subpoena "is not intended as a general 'fishing 

expedition."' 418 US .  at 699-700 (citing Iozia). To carry its burden under Rule 17(c), 

therefore, a party issuing a subpoena pursuant to its terms must "clear three hurdles: (1) 

relevancy; (2) admissibility; (3) specificity." Id. at 700. Accord United States v. Haldeman, 559 

F.2d 31,75 @.C. Cir. 1976) (Rule 17(c) "is not a discovery device, confmes a subpoena duces 

tecum to admissible evidence, authorizes the quashing of the subpoena if it is 'unreasonable or 



oppressive' and indulges pretrial inspection of subpoenaed papers only upon a showing" that 

satisfies the test articulated in Ninon) (footnotes omitted); In re Sealed Case, 121 F.3d 729,754- 

55 (D.C. Cir. 1997) ("'Rule 17(c) precludes use of atrial subpoena to obtain evidence that is not 

relevant to the charges being prosecuted or where the claim that subpoenaed materials will 

contain such evidence represents mere speculation."). A district court is obliged to grant a 

motion to quash a subpoena issued pursuant to Rule 17(c) in the absence of a showing that the 

subpoena satisfies the applicable "standards of relevance, materiality and necessity." United 

States v. North, 708 F.  Supp. 402,404 (D.D.C. 1989). 

As the Court has already recognized in the course of adjudicating Defendant's attempts to 

secure documents reflecting communications with reporters &om the Government pursuant to 

Rule 16, documents of the kind sought by these subpoenas are simply not relevant to the 

adjudication of the crimes charged in the indictment if they do not relate to communications (i) 

between Defendant and Mr. Russert or (ii) to reporters about Ms. Wilson andlor her 

employment. See Mem. Op., Mar. 10,2006, at 1 n.3. The potential relevance of other categories 

of documents is simply "too attenuated" to be "material" to the defense within the meaning of 

Rule 16, Feb. 24,2006 Tr. at 35; see Mem. Op., Mar. 10,2006, at 5 ("'production of documents 

under Rule 16(a)(l)(E) is required only i f .  . . the documents are material to the preparation of 

the defense"), or to clear the "hurdles" of "(1) relevancy; (2) admissibility; [and] (3) specificity" 

set out by Rule 17(c) as construed by the Supreme Court in Nixon, 418 U.S. at 700. 

Neither NBC nor Ms. Mitchell possesses any documents that relate to communications 

about Ms. Wilson or her employment before July 14,2003. See also note 1 supra. As we 

explain in more detail below, the remaining categories set forth in the subpoenas, to the extent 



they encompass documents that do not relate to such communications, range well beyond the 

permissible scope of subpoenas issued pursuant to Rule 17(c).~ 

NBC Subpoena Categor~ 3 

All documents prepared at any time by Tim Russert, or by any other 
employee of NBC News based in any part upon information received 
from Tim Russert, that purport to describe any part of a telephone 
conversation between Tim Russert and I. Lewis Libby on July 10 
and/or 11,2003, or that reflect actions or communications by any 
NBC News employee during July 2003 as a result of that conversation. 

NBC possesses no documents that reflect actions or communications by any of its 

employees during July 2003 undertaken as a result of a conversation between Defendant and Mr. 

Russert. Nor does it possess any documents that purport to describe any part of a telephone 

conversation between Defendant and Mr. Russert during which Ms. Wilson andor her 

employment was dmussed. Indeed, the only non-privileged documents possessed by NBC that 

are responsive to this category relate to statements publicly disseminated by it at various 

junctures of the proceedings in this matter that culminated in the Defendant's indictment. They 

contain no information of any kind about the substance of the referenced conversation between 

Defendant and Mr. Russert, beyond the content of those publicly disseminated statements. In 

addition to their lack of relevance to this proceeding, therefore, such documents are not 

themselves admissible in evidence, see, e.g., Cherry, 876 F. Supp. at 552 (motion to quash 

granted where documents sought "are concededly inadmissible hearsay and could not therefore 

be introduced as evidence at trial"); Cuthbertson 11, 651 F.2d at 195 (same), and the information 

3 Based on the showing that follows, therefore, both subpoenas should properly be quashed in 
their entirety without further proceedings. If, however, the Court deems it necessary and 
appropriate, NBC and Ms. Mitchell are prepared to produce in camera for the Court's inspection 
all of the documents in their possession that are discussed in this memorandum. See Nixon, 418 
US.  at 714 ("It is elementary that in camera inspection of evidence is always a procedure calling 
for scrupulous protection against any release or publication of material not found by the court, at 
that stage, probably adrmssible in evidence and relevant to the issues of the trial for whch it is 
sought."). 



contained in them is cumulative in any event, see, e.g., United States v. Poindexter, 725 F. Supp. 

13,30 (D.D.C. 1989) (quashing Rule 17(c) subpoena seeking documents the content of which 

were "largely cumulative"); United States v. Roach, 164 F.3d 403,412 (8th Cir. 1998) (quashing 

Rule 17(c) subpoena seeking records that "would have been cumulative"). 

NBC Subpoena Category 5; Mitchell Subpoena Catepow 3 

All documents prepared at any time by Andrea Mitchell or by any 
other employee of NBC News that purport to discuss or explain the 
statement by Andrea Mitchell on CNBC's "The Capitol Report" aired 
October 3,2003.. . . 

Once again, neither NBC nor Ms. Mitchell possesses any documents, otherwise 

encompassed within this category, that either indicate or suggest that she, or any other NBC 

employee, was aware, prior to July 14,2003, that Ms. Wilson was employed by the  CIA.^ 

Indeed, no document encompassed within this category refers either to Ms. Wilson (by name or 

otherwise) or her employment in any manner. Accordingly, no such document constitutes either 

relevant or admissible evidence within the meaning of Rule 17(c). 

More specifically, neither NBC nor Ms. Mitchell possesses any documents that would 

tend to corroborate Defendant's apparent interpretation of the single statement from the October 

3 broadcast referenced in the subpoenas. As a result, no such document, or the information 

contained in it, could be introduced in evidence by the Defendant in an effort to demonstrate that 

Ms. Mitchell or other reporters knew, prior to July 14,2003, that Ms. Wilson worked for the 

CIA. In addition, although the Government has represented that it has no intention of calling 

4 In fact, a fair reading of the transcript of the October 3,2003 broadcast referenced in the 
subpoena, considered as a whole and in context, does not suggest otherwise and is inconsistent 
with Defendant's apparent reading of the referenced statement. See Levine Decl., Ex. D 
(describing as a "bombshell" the "revelation" in the July 14 Novak column that former 
Ambassador Wilson's wife was "an operative . . . at the CIA" and explaining that, prior to that 
date, Ms. Mitchell was not "focusing on any issue involving his spouse"). 



Ms. Mitchell as a witness, even if it did, no document possessed by either NBC or by Ms. 

Mitchell would provide a basis for the Defendant to endeavor to impeach any testimony she 

might give for the simple reason that no such document tends to corroborate his contention that 

Ms. Wilson's employment was known to reporters prior to July 14,2003. See also United States 

v. Cuthbertson, 630 F.2d 139 (3d Cir. 1980) ("Cuthbertson T') .~  

NBC Subpoena Category 6; Mitchell Subpoena Cate~ory 4 

All documents reflecting communications by any employee of NBC 
News concerning former Ambassador Joseph Wilson prior to July 14, 
2003, with any of the following persons: Ari Fleischer, Mark 
Grossman, Eric Edelman, Bob Grenier, Cathy Martin, Joseph 
Wilson, George Tenet and Bill Harlow. 

This category is untethered from any requirement that the documents it seeks reflect 

communications that relate either to Ms. Wilson or her employment. As a result, it ranges far 

beyond the scope of relevance demanded by Rule 17(c). Simply put, neither NBC nor Ms. 

Mitchell possesses any documents reflecting communications with any of these persons prior to 

July 14, 2003, that relate, in any manner, either to Ms. Wilson or her employment. Under these 

circumstances, documents about unrelated communications by NBC employees with any of these 

persons about Ambassador Wilson generally during aperiod when he was the subject of ongoing 

- -- 

In Cuthbertson, a television network moved to quash two subpoenas served by the defendants. 
The first involved unpublished statements of witnesses that the Government intended to call at 
trial. The Third Circuit held that, "because such statements ripen into evidentiary material for 
purposes of impeachment only if and when the witness testifies at trial, impeachment statements, 
although subject to subpoena under rule 17(c), generally are not subject to production and 
inspection by the moving party prior to trial." 630 F.2d at 144. As a result, the court held, the 
defendants would get the statements "if at all, only after the witness testifies at trial." Id. at 144- 
45. The second subpoena sought documents about persons that the Government did not plan to 
call to testify at trial. Id. at 145. Because the defendants had presented no other evidentiary use 
for the statements, the court quashed that subpoena in its entirety. Id. at 145-46. See also 
Cheriy, 876 F. Supp. at 553 (citing United States v. Hughes, 895 F.2d 1135, 1146 (6th Cir. 
1990); United States v. Fields, 663 F.2d 880, 881 (9th Cir. 1981)); Unitedstates v. Nektalov, 
2004 WL 1574721, at *2 (S.D.N.Y. July 14,2004) (all holding that impeachment evidence does 
not generally satisfy the admissibility element of Rule 17(c) in any event). 



press attention have no conceivable relevance to this case, much less to the specific crimes for 

which Defendant has been indicted. Defendant's effort to compel their production therefore 

constitutes the kind of "general 'fishing expedition"' specifically condemned by the Supreme 

Court in Nixon. See 418 U.S. at 699-700. 

In addition, in determining whether enforcement of a subpoena issued pursuant to Rule 

17(c) is "unreasonable or oppressive," a court should properly take care not to impinge 

unnecessarily on the newsgathering process especially where, as here, the documents sought bear 

no relevance to the crimes with which the defendant has been charged. See, e.g., Cuthbertson I, 

630 F.2d at 146 (quashing Rule 17(c) subpoena issued to television network where it constituted 

"a broad request for material . . . on a very slight showing of the evidentiary nature of the 

material sought"); Cuthbertson 11, 651 F.2d at 195 (quashing subpoena seeking non-confidential 

outtakes in possession of news organization pursuant to Fed. R. Crim. P. 17(c)(2)). Journalists 

have a legitimate interest in protecting their journalistic work product and that interest is 

appropriately considered by the Court. C j  Hobley v. Burge, 223 F.R.D. 499, 504-05 (N.D. Ill. 

2004) (quashing civil subpoenas seeking journalistic work product pursuant to Fed. R. Civ. P. 45 

where enforcement "would impose an undue burden" on a reporter by disclosing journalistic 

work product); In re DaimlerChiysler AG Sec. Litig., 216 F.R.D. 395,403 (E.D. Mich. 2003) 

(same). 

Mitchell Subpoena Category 5 

All documents reflecting or referring to any conversation between you 
and I. Lewis Libby during the period July 6, 2003 to October 3,2003. 

Ms. Mitchell has one document that arguably falls within this category in her possession, 

i.e., handwritten notes of what could be a single conversation she had with Defendant within the 

specified time fiame. Nevertheless, once again, this document contains no information of any 



kind relating either to Ms. Wilson or to her employment. As a result, its production cannot 

properly be compelled pursuant to Rule 17(c) because it bears no relevance to the criminal 

charges against the Defendant, is not admissible evidence in this proceeding, and constitutes Ms. 

Mitchell's journalistic work product. 

For all of the foregoing reasons, Defendant cannot satisfy his burden of demonstrating 

that the documents encompassed by his subpoenas to NBC and to Ms. Mitchell clear the 

"hurdles" of relevancy, admissibility, and specificity required by Rule 17(c). Accordingly, NBC 

and Ms. Mitchell respectfully request that the subpoenas be quashed. 

B. The Documents at Issue Are Protected from Compelled Disclosure by the First 
Amendment and the Common Law 

In this Circuit, a journalist may not be compelled to disclose information received in the 

course of gathering the news by a criminal defendant or civil litigant absent extraordinary 

circumstances. See, e.g., United States v. Ahn, 231 F.3d 26, 36 (D.C. Cir. 2000); Zerilli v. Smith, 

656 F.2d 705, 713 (D.C. Cir. 1981). Indeed, following initial uncertainty in this Court about the 

extent to which a journalist's immunity from compelled disclosure extends to criminal trials and 

related proceedings, compare United States v. Hubbard, 493 F. Supp. 202,204 (D.D.C. 1979) 

with United States v. Liddy, 354 F. Supp. 208, 215-16 (D.D.C. 1972), the Court of Appeals 

resolved the issue in United States v Ahn. In that case, Judge Sentelle, writing for a unanimous 

court, expressly affirmed this Court's determination that "reporters possess a qualified privilege" 

in criminal cases that applies absent a judicial finding that the reporter's testimony is "'essential 

and crucial"' and is not available from alternative sources. 231 F.3d at 37 (quoting district court, 

Hogan, J.). Accord United States v. Burke, 700 F.2d 70,77 (2d Cir. 1983); Cuthbertson XI, 651 

F.2d at 195-96. See also United States v. Whitmore, 32 Media L. Rep. 1402, 1410 (D.D.C. 2002) 

(quashing subpoena to journalist on alternative grounds but noting that "there are very strong 



arguments" that subpoena sought testimony in violation of the "qualified privilege for a 

journalist"), a f d  in relevantpart, 359 F.3d 609 (D.C. Cir. 2004); Hubbard, 493 F. Supp. at 205 

(in criminal case, subpoena to journalist will not be enforced "unless the information sought is 

necessary to a just resolution of the case, and it cannot be obtained by alternative means"). 

Nothing in the Court of Appeals' decision in In re Grand Jury Subpoena, Judith Miller, 

397 F.3d 964 (D.C. Cir.), cert. denied sub nom., 125 S. Ct. 2977 (2005), purports to negate the 

protections afforded by the First Amendment to journalists and news organizations subpoenaed 

to disclose the fruits of their newsgathering in criminal cases. In Miller, the court held only that, 

in Branzburg v. Hayes, 408 U.S. 665 (1972), the Supreme Court had resolved the issue of 

whether the First Amendment provides such protections when a reporter is called to testify 

before agrandjury. See 397 F.3d at 970 ("Unquestionably, the Supreme Court decided in 

Branzburg that there is no First Amendment privilege protecting journalists kom appearing 

before a grand jury or from testifymg before a grand jury or otherwise providing evidence to a 

grand jury . . . ."). Not only did the court in Miller not purport to overrule its previous decision 

recognizing such protection in the context of a criminal proceeding in Ahn, but it has 

subsequently and expressly reaffirmed the law of this Circuit recognizing just such protection in 

civil cases. See Lee v. Department of Justice, 413 F.3d 53,58 (D.C. Cir. 2005). 

In addition, it appears that this Circuit will recognize, at least in the context of criminal 

and civil cases as opposed to grand jury investigations, an analogous protection from compelled 

disclosure grounded in the common law and Federal Rule of Evidence 501. In its decision in 

Miller, the court determined that it was not necessary to resolve the issue definitively because 

any presumptive protection afforded to the journalists in that case by the common law had been 

overcome by the Government's showing. See 397 F.3d at 972. Nevertheless, Judge Tatel would 



have held that the common law provides such protection, even in the grand jury context, and 

Judge Henderson indicated that she would so mle if the issue were squarely before the court. See 

id. at 1003 (Tatel, J., concurring in judgment); id. at 983 (Henderson, J., concurring) ("even as 

they rejected a reporter's First Amendment right to withhold testimony from a bona fide grand 

jury, both the Branzburg majority opinion as well as Justice Powell's separate concurrence hint 

ambiguously at the existence of some special protection for reporters stemming from their 

significant role in sustaining our republican form of government"). Compare also Cuthbertson I, 

630 F.2d at 146-47 (recognizing common law protection in criminal case) and New York Times 

Co. v. Gonzalez, 382 F. Supp. 2d 457,508 (S.D.N.Y. 2005) (recognizing common law protection 

in grand jury context) with Lee v. Department ofJustice, 401 F. Supp. 2d 123, 139 (D.D.C. 

2005) (declining to recognize common law protection in civil case).6 

At a minimum, the presumptive protections afforded by the First Amendment and at 

common law can be overcome only by a showing that the information sought from a reporter or 

news organization goes to '"the heart of the matter"' and has been requested only after "every 

reasonable alternative source of information" has been exhausted. Zerilli, 656 F.2d at 713 

The arguments supporting recognition of such protection grounded in the common law and 
Rule 501 are set forth in significant detail in Judge Tatel's separate opinion in Miller, 397 F.3d at 
997-1003, and in Judge Sweet's decision in Gonzalez, 382 F. Supp. 2d 487. The Court is 
respectfully referred to those arguments, which are incorporated herein by this reference. It 
bears emphasis, however, that, by statute, see D.C. Code $9 16-4701 to 4704, the District of 
Columbia affords journalists in the nation's capital substantial protection against the compelled 
disclosure of "[alny news or information" they procure "in the course of pursuing professional 
activities that is not itself communicated in the news media," id. $ 5  16-4702(1)-(2) & 16-4703. 
In cases such as this, federal courts traditionally have looked to state law generally - and to their 
"shield laws" specifically - for guidance in ascertaining the scope of protection against 
compelled disclosure afforded by federal common law and the First Amendment. See, e.g., von 
Bulow v. von Bulow, 811 F.2d 136, 144 (2d Cir. 1987); Cuthbertson 1, 630 F.2d at 146 u.1; Baker 
v. F&F Inv., 470 F.2d 778,782 (2d Cir. 1972); Gray v. Hoffman-La Roche Inc., 30 Media L. 
Rep. 2376,2002 WL 1801613 (D.D.C. Mar. 27,2002); Grunseth v. Marriott Corp., 868 F. Supp. 
333,336 (D.D.C. 1994). 










