IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

V.

)
)
)
)
) Misc. No. 1:06-MC-00169(RBW)
I. LEWIS LIBBY, )
)
Defendant. )

NEW YORK TIMES’ MOTION TO QUASH DEFENDANT 1. LEWIS LIBBY’S RULE
17(c) SUBPOENA, AND SUPPORTING MEMORANDUM OF LAW

The New York Times Company moves to quash the subpoena issued by Defendant I.
Lewis Libby (“Libby”) in the above captioned case on the ground that the subpoena seeks pre-
trial production of material in violation of Federal Rule of Criminal Procedure 17(c).

L INTRODUCTION

The March 14, 2006 subpoena issued to The New York Times Company by defendant
Libby (“the Libby subpoena”), seeking pre-trial production of newsgathering, editorial, and other
unpublished material from The New York Times, should be quashed with respect to five of the six
document categories for which it demands production. Category Nos. 1, 2, 4, 5, and 6 of the
Libby subpoena each fail one or all of the criteria for enforcement of a Rule 17(c) subpoena
delineated in United States v. Nixon, 418 U.S. 683, 700 (1974) (“[i]n order to carry his burden,
[the party moving for production] must clear three hurdles: (1) relevancy; (2) admissibility; (3)
specificity.”). Moreover, The New York Times has a substantial First Amendment interest, and a
common law qualified privilege, against compelled production of unpublished information of the
kind sought by Libby. The Court must balance those important constitutional and common law

interests against the right of a criminal defendant to obtain information to present in his defense.



However, the Court need not reach these constitutional and common law privilege issues with
respect to Category Nos. 1, 2, 4, 5, and 6 of the Libby subpoena where defendant cannot make a
threshold showing that the Nixon criteria have been satisfied.

Category 3 of the Libby subpoena should be modified as described below. This
document category also fails the Nixon test to the extent it encompasses material lacking
evidentiary value -- drafts of articles, and non-verbatim notes or statements of others regarding
what Judith Miller has said about her conversations with Libby -- and the Libby subpoena should
be quashed or modified to relieve The New York Times of any obligation to produce such
inadmissible material. To the extent Category 3 calls for verbatim or substantially verbatim
statements of Ms. Miller regarding her conversations with Libby, the Court cannot determine
whether such documents have evidentiary value unless and until Ms. Miller testifies as a
government witness. In the event that Ms. Miller is called to give testimony in the government’s
case, the .Court should then conduct a review of Ms. Miller’s prior verbatim or substantially
verbatim statements regarding her conversations with Libby in camera, so as to avoid premature
and unnecessary disclosure of The New York Times’ confidential information. Accordingly, no
Category 3 documents may be disclosed to Libby until: (1) Judith Miller has testified as a
government witness; (2) the Court has considered whether the Nixon admissibility test has been
satisfied with respect to the Category 3 documents, taking account of Ms. Miller’s direct
testimony; and (3) the Court determines whether or not Libby’s need for access to the documents
to cross-examine Ms. Miller outweighs the constitutional and common law interests of The New

York Times against compelled production of unpublished information.



II. BACKGROUND

The subpoena issued by Libby to The New York Times seeks production of the following
six categories of documents:

1. All documents prepared or received by any employee or agent of The New York
Times (including but not limited to Nicholas Kristof and Judith Miller) prior to
July 14, 2003, that refer to the wife of former Ambassador Joseph Wilson,
whether by name or otherwise;

2. All documents, whenever prepared or received, indicating or suggesting that any
employee or agent of The New York Times (including but not limited to Nicholas
Kristof and Judith Miller) was aware, prior to July 14, 2003, that the wife of
former Ambassador Joseph Wilson was employed by the CIA;

3. All documents prepared at any time by Judith Miller, or by any employee or agent
of The New York Times based upon information received from Judith Miller, that
refer or purport to describe any part of any conversation between Judith Miller
and I. Lewis Libby on June 23, July 8 or July 12, 2003, or any telephone calls
between Judith Miller and 1. Lewis Libby at any time during June or July 2003.
This request includes but is not limited to drafts of an article entitled “A Personal
Account: My Four Hours Testifying in the Federal Grand Jury Room” published
October 16, 2005;

4. All documents, whenever prepared or received, reflecting or referring to any
request or recommendation by Judith Miller, prior to July 14, 2003, to Jill
Abrahamson or any other employee or agent of The New York Times, to pursue a
news story or investigation relating to former Ambassador Joseph Wilson's trip to
Niger or his claims concerning that trip;

5. All documents reflecting or pertaining to a conversation between Judith Miller
and George Freeman concerning Valerie Plame, described in the Vanity Fair
article published in March 2006 under the byline of Marie Brenner, in which Ms.
Miller is reported to have told Mr. Freeman, inter alia, that she talked to many
people in the government about Ms. Plame before and after Novak's article; and

6. All documents reflecting communications by any employee or agent of the New
York Times concerning former Ambassador Joseph Wilson prior to July 14, 2003,
with any of the following persons: Ari Fleischer, Mark Grossman, Eric Edelman,
Bob Grenier, Cathy Martin, Joseph Wilson, George Tenet and Bill Harlow.

See Libby subpoena, Attachment A hereto.



These broadly-phrased demands encompass a range of confidential source and
editorial material including drafts of news articles, notes and messages revealing
reporters’ communications with sources, and unedited transcripts of interviews of
sources. With two possible exceptions, the reporters and sources whose communications
are revealed in these confidential materials will almost certainly never be called as
witnesses in the above-captioned criminal proceeding. Furthermore, virtually all of the
confidential material relates to interviews and editorial work performed by New York
Times’ personnel in October 2005, more than two years after the communications
between Libby and other government officials, and Libby’s communications with certain
media representatives, that are at the core of the Indictment. Id. at 4] 4-24. In October
2005, shortly after Ms. Miller was released from the Order of Contempt issued by Chief
Judge Hogan, The New York Times published a lengthy article reviewing the
circumstances that led to Judith Miller’s incarceration and providing a self-critical
analysis of the newspaper’s response to those circumstances. The only portion of The
New York Times materials subpoenaed by Libby that has even a temporal connection to
these core communications are email exchanges with a New York Times source in 2003
that contain no information whatsoever regarding Libby, Valerie Plame, or the
employment of Ambassador Joseph Wilson’s spouse by the Central Intelligence Agency
(“CIA”).

II1. ARGUMENT

The subpoena issued by Mr. Libby to The New York Times should be quashed or

modified because it seeks the production of material beyond the scope of that permitted under

Rule 17(c). Not only does the subpoena fail in almost every respect to satisfy the Rule 17(c)



requirements of relevancy, admissibility, and specificity, but also it is unreasonable in that it
seeks production of material entitled to protection under the First Amendment as well as the

common law reporters’ privilege.

A. THE LEGAL STANDARD FOR ENFORCEMENT OF RULE 17(C) SUBPOENAS.

Rule 17(c), which governs the issuance and enforcement of subpoenas for pretrial
production of documentary evidence, states:

(1) In General. A subpoena may order the witness to produce any books, papers,
documents, data, or other objects the subpoena designates. The court may direct
the witness to produce the designated items in court before trial or before they are
to be offered in evidence. When the items arrive, the court may permit the parties
and their attorneys to inspect all or part of them.

(2) Quashing or Modifying the Subpoena. On motion made promptly, the court
may quash or modify the subpoena if compliance would be unreasonable or
oppressive.

Fed. R. Crim. P. 17(c). In this Circuit, “[t]he court must quash or modify a subpoena if
‘compliance would be unreasonable or oppressive,” Doe v. Di Genova, 779 F.2d 74, 81 (D.C.
Cir. 1985) (citing Fed. R. Crim. P. 17(c), emphasis added).

In United States v. Nixon, 418 U.S. 683 (1974), the Supreme Court established the
criteria by which trial courts are to evaluate whether a subpoena issued pursuant to Rule 17(c)
should be enforced. Following its earlier interpretation of Rule 17(c) in Bowman Dairy Co. v.
United States, 341 U.S. 214 (1951), the Nixon Court held that the party seeking production of
documents prior to trial must show:

(1) that the documents are evidentiary and relevant; (2) that they are not otherwise

procurable reasonably in advance of trial by exercise of due diligence; (3) that the

party cannot properly prepare for trial without such production and inspection in
advance of trial and that the failure to obtain such inspection may tend

unreasonably to delay the trial; and (4) that the application is made in good faith
and is not intended as a general “fishing expedition.”



Nixon, 418 U.S. at 699-700; see also id. at 700 (“[I]n order to carry his burden, [the party
moving for production] must clear three hurdles: (1) relevancy; (2) admissibility; (3)
specificity.”).

The Nixon criteria reflect the intent to prevent the use of Rule 17(c) subpoenas as a
general discovery device. Bowman Dairy Co., 341 U.S. at 220 ("[I]t was not intended by Rule
16 to give a limited right of discovery, and then by Rule 17 to give a right of discovery in the
broadest terms.”); United States v. Butler, 429 F.3d 140, 149 (5th Cir. 2005) (affirming order
quashing defendant’s rule 17(c) subpoena as “an attempt to conduct general discovery as against
[a third party]”); United States v. Cuthbertson, 630 F.2d 139, 146 (3d Cir. 1980) (“Cuthbertson
I’y (“Courts must be careful that Rule 17(c) is not turned into a broad discovery device, thereby
undercutting the strict limitation of discovery in criminal cases found in Fed. R. Crim. P. 16.”);
United States v. Brooks, 966 F.2d 1500, 1505 (D.C. Cir. 1992) (no error by District Court in
quashing a subpoena duces tecum issued under Rule 17(c) because defendant “was improperly

trying to use the subpoena as a discovery tool”).

B. THE SUBPOENA SHOULD BE QUASHED BECAUSE THE MATERIAL
REQUESTED DOES NOT SATISFY THE STANDARD GOVERNING RULE
17(c) SUBPOENAS.

Because Libby’s subpoena demands the production of material that is irrelevant and/or
inadmissible, and where the subpoena fails to identify the material requested with the requisite
specificity, the subpoena should be quashed.

1. Five of the Six Categories of Documents Sought by Libby Do Not Even
Satisfy the Nixon Relevancy Requirement.

The crux of the criminal charges pending against Libby is that he lied to Federal Bureau
of Investigation (“FBI”) agents, and lied to the Grand Jury, regarding: (1) the source of Libby’s

knowledge that Joseph Wilson’s wife, Valerie Plame, was employed by the CIA, and (2) what
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Libby said to Time Magazine reporter Matthew Cooper, and to New York Times reporter Judith
Miller, about Plame’s CIA employment. See Indictment, §] 26, 33—36. Regarding the source of
his knowledge of Plame’s CIA employment, Libby is charged with falsely contending that it was
NBC reporter Tim Russert who first told Libby, on or about July 10, 2003, that Plame worked
for the CIA. Id.

Many of the documents sought from The New York Times by Libby are not even remotely
relevant to the resolution of these charges. Category 1 in Libby’s subpoena seeks New York
Times’ documents prepared or received prior to July 14, 2003 that merely refer to Ms. Plame,
either by name or as the spouse of Joseph Wilson. However, that documents in The New York
Times’ files may mention Plame does not “make the existence of any fact that is of consequence
to the determination of the [charges pending against Libby] more or less probable.” See Fed. R.
Evid. 401. For example, The New York Times may have published an announcement of the
engagement or marriage of Mr. Wilson and Ms. Plame or, more recently, prepared but never
published a story regarding a social event attended by Mr. Wilson in 2003 that mentions he was
accompanied by his spouse. While Libby may contend that he is not seeking production of
documents that contain such benign references to Ms. Plame, this Court and The New York Times
are left to speculate as to the kinds of references to Plame that Libby would consider relevant
ones. “Where a subpoena is partially defective, it is the responsibility of the party issuing it to
correct the errors, and not that of the responding party to ‘cull the good from the bad.”” United
States v. Poindexter, 727 F. Supp. 1501, 1508 n.18 (D.D.C. 1989) (citing Bowman, 341 U.S. at
221). In all events, we respectfully submit that Libby would be hard pressed to identify any
instance where mere mention of Ms. Plame in a New York Times’ document, without some nexus

to an event at issue in this case, would make that document relevant.



The equally indefinite request set forth in Category 2 of Libby’s subpoena -- seeking
documents “indicating or suggesting” that 7he New York Times was aware, prior to July 14,
2003, that Ms. Plame was employed by the CIA -- also fails the relevancy test. For example, any
such indication or suggestion that The New York Times knew of Ms. Plame’s relationship with
the CIA makes it no more or no less probable that NBC reporter Tim Russert knew of that
relationship, or that Russert told Libby about that relationship, as Libby has testified in the grand
jury. See, e.g., Indictment, § 32a.i. Similarly, whether or not documents exist in New York
Times’ files showing the paper’s knowledge prior to July 14, 2003 of Plame’s CIA employment
makes it no more or no less probable that Libby, as he testified in the grand jury, informed New
York Times reporter Judith Miller on July 12, 2003 that other reporters were saying Wilson’s
wife worked at the CIA, or that this statement by Libby was true. See, e.g., Indictment, § 32c.

Category 4 of the Libby subpoena also seeks production of irrelevant information. That
category demands documents showing that Judith Miller wanted to write a story about Joseph
Wilson prior to July 14, 2003. The existence of any such New York Times’ documents makes it
no more or no less probable that Libby did not discuss Wilson’s wife with Ms. Miller on July 8,
2003, as Libby contended in his FBI interviews, see Indictment, 9 26¢., or that he informed Ms.
Miller that other reporters were saying Joseph Wilson’s wife worked for the CIA. See
Indictment, 9 32.c. Conversely, the absence of any such documents in 7he New York Times files
makes it no more or no less probable that Libby had the conversations with Miller, and Time
reporter Matthew Cooper, that Libby recounted in the grand jury. See Indictment, 9 32b. & 32c¢.

Category 5 of the Libby subpoena seeks documents that reflect a conversation with New
York Times legal counsel George Freeman, described by Judith Miller in a March 2006 Vanity

Fair article, wherein Ms. Miller states she told Mr. Freeman she had talked to many people in the



government about Valerie Plame before and after July 14, 2003 (the date of the Robert Novak
article). Again, the existence or absence of any such documents in The New York Times’ files
has no probative value. Whether or not Mr. Freeman or Ms. Miller ever documented the
conversation reported in the Vanity Fair article makes no more or no less probable her account of
meetings with Libby on June 23, 2003, and July 8, 2003, in which Libby -- according to Ms.
Miller -- expressed his belief that Joseph Wilson’s wife might or did work at the CIA. See, e.g.,
Indictment, 9 33a.ii.

Finally, Category 6 of the Libby subpoena seeks documents reflecting pre-July 14, 2003
communications between any New York Times employee or agent and eight listed individuals
“concerning” Joseph Wilson. The ambiguity of the term “concerning” makes it difficult for The
New York Times, or the Court, to determine whether any given document is responsive. In any
event, the few documents located in New York Times’ files reflecting communications with any
of the eight listed individuals, referring or relating to Joseph Wilson, contain no information
whatsoever regarding Libby, Valerie Plame, or the employment of Mr. Wilson’s spouse by the
CIA. |

2. At Least Five of the Six Categories of Documents Sought by Libby Do Not
Satisfy the Nixon Admissibility Requirement.

Only materials that are “admissible as evidence” may be obtained through enforcement of
a Rule 17(c) subpoena. Bowman Dairy Co., 341 U.S. at 221, see also Nixon, 418 U.S. at 699~
700. Bowman and Nixon have been construed as establishing an “evidentiary” test for Rule
17(c) subpoenas. See Cuthbertson I, 630 F.2d at 144—45. Thus, unless a defendant can
specifically demonstrate that a given document has evidentiary value, a Rule 17(c) subpoena for
that document may not be enforced. See id.; United States v. Arditti, 955 F.2d, 331, 346 (5th Cir.

1992) (Goldberg, C.J. concurring) (quoting United States v. Cuthbertson, 651 F.2d 189, 195 (3rd
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Cir. 1981) (“Cuthbertson IT") (“| A] ‘Rule 17(c) subpoena reaches only evidentiary materials’ --
not all discoverable materials.”) (emphasis original)); United States v. Cherry, 876 F. Supp. 547,
552 (S.D.N.Y 1995) (“[I]n order to be procurable by means of a Rule 17(c) subpoena, materials
must themselves be admissible evidence.”). Here, only one of the six categories of Libby’s
subpoena encompasses documents with even potential evidentiary value.

As explained above, Categories 1 and 2 of Libby’s subpoena seek documents existing in
New York Times’ files prior to July 14, 2003 that merely refer to Valeria Plame, and/or
documents, whenever prepared, “indicating or suggesting” that The New York Times was aware
of Ms. Plame’s employment by the CIA prior to that date. Such documents have absolutely no
evidentiary value in respect of any legitimate defense that might be advanced by Libby. Stated
another way, there is no evidence rule supporting admission by Libby in this case of New York
Times’ documents mentioning Valerie Plame or indicating or suggesting her employment by the
CIA.

Category 4 of the Libby subpoena also seeks production of documents showing that
Judith Miller wanted to write a story about Joseph Wilson prior to July 14, 2003. Whether or not
Ms. Miller wanted to write such a story has no value as substantive evidence for any issue
implicated by the obstruction, false statements and perjury charges pending against defendant.
Nor can Libby demonstrate at this time that any document supporting or undermining the
premise that Ms. Miller then wanted to write a story about Mr. Wilson has any potential
evidentiary value as a prior inconsistent statement. In all events, as discussed more fully below,
Nixon and numerous other decisions have recognized that Rule 17(c) subpoenas generally are not

to be used to obtain impeachment material in advance of trial.
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Similarly, as explained above, Category 5 of the Libby subpoena seeks documents that
reflect a conversation described by Ms. Miller in a March 2006 Vanity Fair article in which she
claimed to have talked to lots of people in the government about Ms. Plame before and after the
Robert Novak article. Any such claim would have no bearing on Miller’s account of her
meetings with Libby on June 23, 2003, and on July 8, 2003 in which Libby -- according to Ms.
Miller -- expressed his belief that Joseph Wilson’s wife might or did work at the CIA. See, e.g.,
Indictment, 9 33a.ii.!

Finally, Category 6 of the Libby subpoena seeks documents reflecting communications
prior to July 14, 2003 between New York Times personnel, and any one of eight listed
individuals, “concerning” Joseph Wilson. It is unknown at this time whether the eight listed
individuals are expected to testify for the government in the Libby trial. To the extent that one or
more of the listed individuals will not testify for the government, any statements by those
witnesses that may be reflected in New York Times’ documents have no evidentiary value and
may not be obtained through enforcement of a Rule 17(c) subpoena. In factual circumstances
nearly identical to those implicated here by the Libby subpoena, the Third Circuit reasoned that:

[o]nly evidentiary material is subject to subpoena under Rule 17(c). . . . [S]tatements

made by nonwitnesses have no value as possible prior inconsistent statements to

impeach trial testimony. The defendants have presented no other evidentiary use

for such statements at trial, except for a general assertion that this material might

contain exculpatory information. . . . Thus, the defendants’ broad request . . . was

based solely on the mere hope that some exculpatory material might turn up. We

do not think that this ‘mere hope’ justifies enforcement of a subpoena under Rule 17(c).

Cuthbertson I, 630 F.2d at 145-46; see also Cuthbertson II, 651 F.2d at 195 (“naked exculpatory

material held by third parties that does not rise to the dignity of admissible evidence simply is

! Moreover, in the unlikely event that Ms. Miller were to deny at trial that she had talked to
others about Valerie Plame, counsel for Libby would be able to confront Ms. Miller with her
contrary statement in Vanity Fair.
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not within [Rule 17(c)].”); United States v. Shinderman, 232 F.R.D. 147, 150 (D. Me. 2005)
(“[t]he ‘mere hope that some exculpatory material might turn up’ is insutficient™). Even if the
one of the eight listed individuals, regarding whom The New York Times has documents that
arguably “concern” Joseph Wilson, is called as a government witness, such documents as The
New York Times possesses contain no information whatsoever regarding Libby, Valerie Plame,
or the employment of Mr. Wilson’s spouse by the CIA. Therefore, these documents not only are
irrelevant, but also inadmissible.

At this stage of these proceedings -- where the Court, Libby and The New York Times do
not know who the government will call as witnesses -- all eight individuals listed in Category 6
of the Libby subpoena are “nonwitnesses™ for purposes of the Rule 17(c) analysis.> In the event
that any one of these eight individuals is eventually called by the government to testify at trial,
such documents as The New York Times may have reflecting communications with the
individual(s) regarding the subject matter called for by Category 6 of the Libby subpoena should
be reviewed in camera under the authority, and for the purposes, described below in Section III
D., below.

3. Five of the Six Categories of Documents Sought by Libby Do Not Satisfy the
Nixon Specificity Requirement.

Subpoenas issued pursuant to Rule 17(c) must be made in good faith and must not be
used to conduct a general “fishing expedition.” Nixon, 418 U.S. 699-700; see also cases cited at

6, above. A general search for exculpatory evidence -- the obvious objective of the majority of

2 In its April 5, 2006 Response to Defendant’s Third Motion to Compel Discovery (Dkt. No. 80),
the government refers to individuals it contemplates, at this time, calling as trial witnesses. Id. at
9. This is not a definitive list and, as this Court well knows, trial attorneys’ contemplated trial
strategy often changes day-by-day as the trial proceeds.
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the document categories demanded by the Libby subpoena -- does not meet the specificity test
established in Nixon.

In United States v. Modi, No. 1Lo1CR000502002 WL 188327 (W.D. Va. Feb. 6, 2002),
the Court refused to issue a Rule 17(c) subpoena to assist defendants in locating potentially
exculpatory evidence. In that case, the defendants, two physicians, filed joint motions requesting
authorization to serve Rule 17(c) subpoenas on two other physicians designated by the
government as expert witnesses. Id. at *1. The proposed subpoenas requested patient records
pertaining to the treatment of a specific disease and the use of prescription drugs to alleviate
pain. Id. Citing Nixon, the court in Modi denied the motion to issue the subpoenas, stating:

[Defendants] are not seeking a particular document or a specific set of materials

that they know exists. Rather, they request “any and all documents, records,

correspondence, emails and data” relating to a series of broad subjects, with the

hope of uncovering something useful to their defense-in particular. . . . However,

the “ ‘mere hope’ of discovering favorable evidence is insufficient to support

issuance of a subpoena duces tecum.”

Id. at *2. (citation omitted).

Similarly, in United States v. Morris, 287 F.3d 985 (10th Cir. 2002), the Tenth Circuit
affirmed the quashing of a 17(c) subpoena that requested information in the hopes of locating
potentially exculpatory evidence. In that case, the defendant, while attempting to evade arrest,
was shot by an FBI agent. Id. at 987. Defendant was subsequently charged with a variety of
offenses, including assault upon the FBI agent. Id. at 988. Prior to his trial and “in preparation
for his defense,” the defendant served a Rule 17(c) subpoena on the FBI for all records regarding
its investigation into the shooting and for the agent’s personnel file. Id.

In affirming the trial court’s ruling, the Tenth Circuit recognized that the Nixon

specificity standard requires the party requesting information to identify the item sought and

what that item contains. Id. at 991. Because the defendant in Morris had subpoenaed “all
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