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I. INTRODUCTION: THE SIGNIFICANCE OF LDRC'S RETRACTION SURVEY IN 
THE YEAR OF THE UNIFORM CORRECTION ACT 

Readers of this Bulletin are already fully familiar with the 
background of the controversial Uniform Defamation Act. 
Bulletin Special Issue A (June 30, 1992). Subsequent to that 
Bulletin a sea change occurred in the drafting process, leading 
ultimately to withdrawal of the comprehensive Defamation Act, due 
to lack of support from any significant quarter, combined with 
near unanimous opposition by media groups. In place of the 
Uniform Defamation Act was salvaged a far narrower piece of the 
Act dealing solely with the issue of retraction, now known as the 
Uniform Correction or Clarification of Defamation Act (Correction 
Act). The Correction Act was recently approved by the Uniform 
Law commissioners, with media groups either supporting, 
acquiescing in, or only passively opposing the notion of uniform, 
legislative modernization of the law of retraction. Should it be 
approved by the American Bar Association at its mid-midwinter 
meeting in February 1994, state legislative consideration of the 
Uniform Correction Act could begin at anytime thereafter. 

See LDRC 

LDRC plans to publish the text of the Correction Act, along 
with official commentary by the Commissioners, in its 1993-94 50- 
State Survey. In a special report to accompany the 50-State 
Survey, LDRC will also analyze the content of the Correction Act 
and its potential application in future media practice should it 
be enacted. In this Bulletin, in recognition of the significance 
of the proposed reforms that may be forthcoming, we present what 
is in effect an up-to-date snapshot of the state of the law of 
retraction just prior to approval of the Correction Act. Our 
review and analysis is based on a recent survey of retraction 
statutes and practice completed by LDRC in March 1993, as part of 
its final negotiations on the contours of the Correction Act. 

I1 LDRC'S RETRACTION SURVEY AND AN OVERVIEW OF ITS KEY 
FINDINGS 

A. The LDRC Retraction survey 

In December 1992, LDRC undertook a comprehensive survey to 
analyze issues related to a proposed uniform correction and 
retraction act. Questionnaires were mailed to firms in all 50 
states -- either firms belonging to LDRC's Defense Counsel 
Section or non-DCS firms that work each year on LDRC's 50-State 
Survey. Respondents in the 30 states with existing retraction 
legislation were questioned regarding the provisions, strengths, 
and weaknesses of their state's statute. Firms in the states 
lacking retraction statutes or with statutes that dealt only 
cursorily with retraction were asked to comment on the manner in 
which the issue of retraction was handled in their states as a 
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matter of common law and on the implications of the absence of a 
retraction statute in their local practice. All firms were also 
asked to evaluate the sections of what was then the most recent 
draft of the Uniform Defamation Act that dealt with retractions 
and corrections. 
two months and the results are compiled in a series of charts 
that are set forth in Part I11 of this Bulletin, infra at pages 
IS=. A copy of the complete LDRC survey questionnaire is 
reproduced in II.C, infra at pages 11-14. For convenience, survey 
questions are cross-referenced in 1I.C to the responses appearing 
in Part 111. 

Survey responses were received over the next 

B. Key Findings of the Retraction SUpVey 

According to LDRC's retraction survey, 3 3  states currently 
have statutes of one kind or another dealing with the issue of 
retraction. 
establish a full-blown statutory retraction scheme are presented 
in point 1 below. The three states (Texas, Washington, and 
Wyoming) that provide cursory coverage of retraction are included 
with the 17 jurisdictions2 that.lack any retraction legislation, 
and key findings from this group are set forth in point 2. An 
analysis of respondents' evaluations of the sections of what was 
then the most recent draft of the Uniform Defamation Act dealing 
with retraction is presented in point 3 .  

Salient findings from the 30 of these' that 

1. States with Retraction Statutes 

a. Timinq of the retraction demand. 

Although 2 4  of the 30 retraction statutes discussed in part I 
of the LDRC survey were reported as imposing some requirement 

'Alabama, Arizona, California, Connecticut, Florida, 
Georgia, Idaho, Indiana, Iowa, Kentucky, Maine, Massachusetts, 
Michigan, Minnesota, Hississippi, Montana, Nebraska, Nevada, New 
Jersey, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, 
South Dakota, Tennessee, Utah, Virginia, West Virginia, and 
Wisconsin. 

'Alaska, Arkansas, Delaware, District of Columbia, Hawaii, 
Illinois, Kansas, Louisiana, Maryland, Missouri, New Hampshire, 
New Mexico, New York, Pennsylvania, mode Island, South Carolina, 
and Vermont. 
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that plaintiff demand a retraction before bringing suit,' in most 
jurisdictions defendants are given minimal advance notice of 
potential claims. Only six statutes measure the period within 
which the retraction demand must be made from the date plaintiff 
learns of the allegedly defamatory publication.4 Nine measure 
backwards from the commencement of the suit,' thus essentially 
permitting plaintiffs to make the demand any time prior to 
expiration of the applicable statute of limitations, less the 
period specified, which ranges from only 3 to 11 days. Nine do 
not even specify the time within which the retraction demand must 
be made.6 Moreover, as is discussed infra in point Ib, although 
the failure to demand a retraction will reduce the damages 
available, in the great majority of states it does not preclude 
the plaintiff from bringing suit. 

In addition to inquiring into the timing of the retraction 
demand, LDRC's retraction survey sought respondents' views as to 
the adequacy of the notice provided by their state's retraction 
legislation, a quintessentially subjective query, as is evident 
in the findings. For example, a 3-day lead time was considered 
adequate by the respondent from Indiana but inadequate by the 
respondents from Georgia and Iowa, and the respondent from North 
Dakota considered 5 days to be insufficient notice. Similarly, 
the respondent from Montana (who characterized his state's 
legislation as providing adequate notice) observed that the 
failure to comply with the statute precluded the plaintiff from 
recovery of punitive damages, whereas the respondents from 
Alabama and Iowa viewed their retraction statutes as deficient on 

'Alabama, Arizona, California, Florida, Georgia, Idaho, 
Indiana, Iowa, Kentucky, Michigan, Minnesota, Mississippi, 
Montana, Nebraska, Nevada, New Jersey, North Carolina, North 
Dakota, Oklahoma, Oregon, South Dakota, Tennessee, Utah, and 
Wisconsin. 

In the other six jurisdictions - Connecticut, Maine, 
Massachusetts, Ohio, Virginia, and West Virginia - there are 
consequences of the plaintiff's failure to demand a retraction, 
in the form of a reduction of available damages, but the statute 
does not specifically set forth a requirement that plaintiff 
demand a retraction before initiating a suit. 

The period is 2 0  days from knowledge in all but Nevada, where it 
is 90 days. 

'Alabama, Florida, Georgia, Indiana, Mississippi, North 
Carolina, North Dakota, South Dakota, and Tennessee. 

610wa, Kentucky, Michigan, Minnesota, Montana, New Jersey, 

4Arizona, California, Idaho, Nebraska, Nevada, and Oregon. 

Oklahoma, Utah, and Wisconsin. 
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the issue of notice because.plaintiffs who failed to comply were 
nevertheless able to recover actual damages. 

Despite the subjective nature of the inquiry, an overall 
consensus emerged, with 17 of 2 8  respondents viewing their 
state's notice mechanism as insufficient and only 5 respondents 
voicing unqualified support for the adequacy of the notice,' 
although another 6 considered the notice to suffice in the 
majority of cases.' The respondents who viewed their state's 
legislation as deficient on the issue of notice observed that the 
statute did not require -- or lacked meaningful sanctions for the 
failure to provide -- advance notice,' neglected to specify a 
notice period'' or entirely lacked a notice mechanism," afforded 
inadequate time for defendants to investigate claims,I2 or was 
insufficiently specific as to the wording of the retraction 
demand. " 

By contrast, under the finally approved version of the 
proposed Correction Act, the timing and content of the notice is 
specified, the plaintiff who fails to demand a retraction within 
90 days after learning of the alleged defamation would be limited 
to recovery of provable economic loss, and defendants would have 

'Arizona, California, Idaho, Indiana, and Nevada. 

8Mississippi, Montana, North Carolina, Tennessee, Utah, and 

'The respondents from Maine, Minnesota, Nebraska, and New 

Wisconsin. 

Jersey characterized the notice as optional. The respondents from 
both Alabama and Iowa noted that plaintiffs who failed to demand 
a retraction were not precluded from recovering actual damages. 
Because, as is discussed infra in point lb, only seven states 
treat the retraction demand as a condition precedent to suit, 
technically the demand is "optional" in the other 23 
jurisdictions. That only seven respondents found this problematic 
is another measure of the subjectivity of the responses. 

'%ichigan and Oklahoma. 

"Kentucky, Massachusetts, New Jersey, Ohio, Virginia, and 

"Connecticut, Florida, Georgia (broadcasting statute), and 

"connecticut, Minnesota, and Oklahoma. 

West Virginia. 

North Dakota. 
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4 5  days within which to issue a retraction." LDRC's survey 
suggests that such periods would be satisfactory to all or almost 
all of the survey respondents. 

b. Effect of the retraction demand. 

According to LDRC's survey, in only 7 of the 30 states with 
retraction statutes is it provided that the retraction demand 
serves as a condition precedent to suit,15 and in two of these,16 
courts have interpreted the language of the statute only as 
precluding certain forms of damages. In the other 17 states 
whose statutes specify that a retraction be demanded, however, 
the failure to make the demand within the statutorily defined 
period bars recovery of punitive damages," and in 14 of these 
states, plaintiffs who fail to request a retraction are expressly 
limited to actualI8 or special damages.I9 

By contrast, under the proposed Correction Act, plaintiffs 
who fail to demand a retraction within 90 days of actual 
knowledge of the allegedly defamatory publication would be under 
all circumstances limited to recovery of provable economic loss. 

c. Timinq of the issuance of retraction. 

Following the plaintiff's demand, the time within which 
defendants must issue a retraction varies from 3 days in North 
Dakota, South Dakota, and Utah fqr a daily newspaper to 45 days 

14As is discussed infra in point IC, currently only Florida 
provides as much as 4 5  days for issuance of a retraction, and 
then only when the defendant is a monthly periodical. 

"Florida, Indiana, Mississippi, North Carolina, North 
Dakota, South Dakota, and Wisconsin. 

I6Indiana and North Carolina. 
P4 

"Alabama, Arizona, California, 

m 

Kentucky, Michigan, Minnesota, Monta 
Jersey, Oklahom Tenness and Utah. Punitive damages are not 
available in O r k n  in 

" I ., 
"Georgia, Idaho, Iowa, New Jersey, Oklahoma, Tennessee, and 

Utah. Oregon precludes general damages if a retraction is not 
demanded. 

I9Arizona, California, Kentucky (only in broadcasting 
statute), Minnesota, Nebraska, and Nevada. 
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in Florida for a monthly publication (and the next issue if 
publication is less frequent than monthly). Eleven states 
require retractions to be published within 1 week,20 although in 
eight of these states a later deadline is permitted for some 
(nondaily) 5ix states require retractions within 
10 days for all publicationsn and two states impose the 10-day 
deadline on some publications.= 
days to publish a retraction" and four states allow 3 weeks.= 
Eight states require the retraction to be published within a 
reasonable time,26 and one state does not address timing.n 

By contrast, the proposed Correction Act would allow all 
defendants 45 days to publish a correction. Moreover, when the 
subsequent publication is scheduled to be issued more than 45 
days after the retraction demand, the proposed Correction Act 
would provide an alternative mechanism for issuing the 
retraction, although still within the 45-day period. 

Two states allow defendants 20 

"Alabama, Georgia, Indiana, Kentucky, Minnesota, Montana, 

"In Kentucky, North Dakota-, South Dakota, and Utah, the 
deadline is the next issue €or other than daily publications; in 
Georgia, it is the next issue if this appears more than 7 days 
after the demand; in Montana, it is the first issue following 1 
week of notice for all newspapers, magazines, and periodicals 
(with a 7-day deadline applying only to broadcasters); and in 
Indiana and Oklahoma, it is 10 days and 2 weeks, respectively, 
for weekly publications. 

North Dakota, Ohio, Oklahoma, South Dakota, and Utah. 

2210wa, Mississippi, North Carolina, Oregon, Tennessee, and 

"Florida gives 10 days for daily publications and Indiana 

"Florida (for semimonthly publications) and Nevada. 

25Arizona, California, Idaho, and Nebraska. 

26Connecticut, Maine, Massachusetts, Michigan, New Jersey, 

Wisconsin. 

gives 10 days for weekly publications. 

Virginia, Washington, and West Virginia. 

nTexas. 
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d. Effect of a properly issued retraction. 

According to the LDRC survey, in 25 states a properly issued 
retraction can prevent recovery of punitive damages,'* in 18 
states the plaintiff is restricted to actual damagesz9 or special 
damages," and in 3 states evidence of a retraction may be 
introduced in mitigation of actual damages." 
jurisdictions, however, are these limitations absolute, that is, 
operative regardless of the publisher's fault.3z 
states either impose the conjunctive requirement that the 
original publication was made in good faith and with a reasonable 
belief in its truth,33 or they separately provide for punitive 
damages, overriding the limitation, whenever the original 
publication was made with malice or an intent to injure." 

In only seven 

The remaining 

In most states a retraction has no effect on the availability 
of actual, general, or presumed damages -- only in five states" 
will a retraction limit the plaintiff to recovery of provable 
economic loss, and only in two is this bar absolute.36 

"Alabama, Arizona, California, Connecticut, Florida, Idaho, 
Indiana, Iowa, Kentucky, Maine, Michigan, Minnesota, Mississippi, 
Montana, Nebraska, Nevada, New Jersey, North Carolina, North 
Dakota, Oklahoma, Oregon, South Dakota, Tennessee, Utah, and 
Wisconsin. 

29Connecticut, Florida, Georgia, Idaho, Indiana, 
Massachusetts, Mississippi, New Jersey, North Carolina, North 
Dakota, Oklahoma, Utah, and Wisconsin. 

"Arizona, California, Minnesota, Nebraska, and Nevada. 

"Maine, Massachusetts, and Wisconsin. 

"Alabama, California, Idaho, Kentucky, Michigan, Nevada, and 
Wisconsin. 

33Florida, Georgia, Indiana, Maine, Massachusetts, Minnesota, 
Mississippi, Montana, North Carolina, North Dakota, South Dakota, 
Tennessee, and Utah. 

"Arizona, Connecticut, Nebraska, New Jersey, Oklahoma, and 

"Arizona, California, Minnesota, Nebraska, and Nevada. 

36California and Nevada. When the original publication is not 
in good faith the bar is inoperative in Arizona and Nebraska, and 
Minnesota will allow general as well as special damages. 

Oregon. 
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By contrast, under the proposed Correction Act, a proper 
retraction would limit plaintiffsr recovery to provable economic 
loss in all instances. 

e. E#ltent of media covsraue 

According to the LDRC survey, only nine of the state 
retraction statutes apply to all media" and only one applies to 
a l l   defendant^.^' 
only to newspapers and periodicals," six apply only to 
newspapers, radio, and television," and seven apply to assorted 
other groupings of media.42 

Three apply only to newspapers,3g five apply 

By contrast, the proposed Correction Act would apply not only 
to all media, but indeed to a l l  defendants. 

f. Effect o f  existinu statutes upon the behavior of 
potential plaintiffs an% defendants. 

Although an admittedly subjective query, respondents to 
LDRC's survey generally believed that their state's retraction 
statute -- often despite its limitations and defects -- tended to 
encourage the publication of corrections or retractions, with . 
only 3 of 30 respondents believing that the implicit admission of 
falsity flowing from such publication outweighed any consequent 
limitation on damages." 

Respondents similarly were In general agreement that their 
state's retraction statute operated to diminish the likelihood of 
litigation. Of the 2 0  respondents who believed that their 
state's retraction statute affected plaintiffs' behavior, 17 

'7Alabama, Connecticut, Florida, Georgia, Maine, 

"west Virginia. 

'%innesota, North Dakota, and South Dakota. 

4%ew Jersey, Oklahoma, Tennessee, Virginia, and Wisconsin. 

"California, Idaho, Kentucky, Mississippi, Nevada, and Utah. 

42Arizona, Indiana, Towa, Montana, North Carolina, Ohio, and 

"Florida, Oklahoma, and South Dakota. 

Massachusetts, Michigan, Nebraska, and West Virginia. 

Oregon. 
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believed that they discouraged litigation,M one believed that it 
did not encourage litigation but was unsure whether it 
discouraged litigation,45 and only two believed that it might 
encourage litigation;46 the remainder believed that it had no 
effect either way.4' 

2. States without Retraction BtatUteS 

A general undercurrent among all of LDRC's survey respondents 
was the notion that the media most often issued retractions as a 
matter of professionalism, integrity, and credibility as much as 
an attempt to avoid damages in future litigation. In states 
lacking retraction statutes, survey respondents thus generally 
believed that corrections were issued by the media based on such 
journalistic considerations even in the absence of a formal 
statutory procedure for issuing retractions. Nonetheless, LDRC's 
survey also established that in 12 of the 2 0  jurisdictions 
lacking retraction statutes, there is either case law or rules of 
civil procedure that provide for some mitigation of damages when 
a retraction is issued. 

The great majority of respondents in states without statutes 
indicated a belief that enactment of an effective retraction 
statute would have a positive effect in their jurisdictions, 
either by reducing the number of suits,48 encouraging the 
publication of corrections,49 or limiting damages.5o 
respondents who believed a retraction statute would have little 

. 

Those 

MArizona, California, Georgia, Idaho, Iowa, Kentucky, Maine, 
Minnesota, Mississippi, Montana, Nebraska, Nevada, North 
Carolina, Ohio, Oregon, Utah, and Wisconsin. 

4'Alabama. 

46Florida and Oklahoma. 

47Connecticut, Indiana, Massachusetts, Michigan, New Jersey, 
North Dakota, South Dakota, Tennessee, Virginia, and West 
Virginia. 

48Arkan~a~, District of Columbia, New Mexico, South Carolina, 
Texas, and Vermont. 

49111in~is, Kansas, Louisiana, Maryland, and Texas. 

'Wermont, Washington, and Wyoming. 
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or no effect5' explained, as,noted above, that retractions were 
issued as a matter of professionalism rather than a shield 
against suit. Of course, defendants are frequently unaware of 
the need for a correction until a complaint is made; the 
respondent from Delaware indicated that plaintiffs frequently 
make no demand for a correction and then file suit as the statute 
of limitations is about to expire, complicating the defense and 
making far less likely the issuance of a timely and effective 
retraction. 

3. Respondents' Comments on the Uniform Statute 

In analyzing part 111 of the LDRC retraction survey, it must 
be recalled that the draft language upon which respondents were 
asked to comment has been significantly improved since the 
Uniform Law Commissioners withdrew the Uniform Defamation Act, 
retaining and modifying those sections dealing with retraction in 
a separate Correction Act. Nevertheless, a solid majority of 
respondents reacted positively to the prior draft, with 2 4  
considering it an improvement over the retraction statute or 
practice in their state," only .15 believing it to be inferior," 
and 9 having a mixed reaction." 
retraction statutes were more favorably disposed to the earlier 
draft language (by an 11 to 5 majority) than were respondents , 

whose states had such legislation (although a 13-11 majority 
thought the draft an improvement). 

Respondents in states lacking 

"Arkansas, Delaware, Missouri, 'New Hampshire, and 

'*Alabama, Arizona, Colorado, District of Columbia, Illinois, 

Pennsylvania. 

Kentucky, New Hampshire, New Jersey, New Mexico, New York, North 
Carolina. North Dakota, Ohio, Oklahoma, Pennsylvania, South 
Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, 
Washington, West Virginia, and Wyoming. 

Louisiana, Mississippi, Missouri, Montana., Nebraska, Nevada, 
Oregon, Rhode Island, and Wisconsin. 

Michigan, and Minnesota. 

"California, Connecticut, Delaware, Hawaii, Idaho, Indiana, 

"Alaska, Florida, Georgia, Iowa, Kansas, Maine, Maryland, 

10 
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C. LDRC Retraction Survey Questionnaire (December 1992) 

PART I. FOR STATES W I T H  RETRACTION STATUTES 
(see Part 11 for states without statutues) 

1. Please identify the current provisions of your state's 
retraction statute. (Please give official citation and 
attach copy of current statutory language to your 
completed survey.) Please confine your comments in this 
section to the statute identified. If you wish to 
comment on other state statute(s), please do so in 
narrative form on continuation sheets.) 

[For responses, see pages 15-27] 

2. Does your statute give publishers and broadcasters 
adequate advance notice of all potential libel claims? 
What is the notice mechanism? 

[For responses, see pages i5-271 

3 .  Does it give plaintiffs an effective remedy to obtain a 
prompt and adequate cofrection or retraction? How? 

[For responses, see pages 15-27] 

4 .  Does it serve to encourage publishers and broadcasters to 
publish or broadcast a correction if the facts warrant 
it? Or does it actually discourage use of corrections? 
Please explain. 

[For responses, see pages 28-38] 

5. In practical terms, in your state's practice how onerous 
is the general requirement that a correction be published 
in substantially as conspicuous a place or manner as the 
original story? Is this requirement a fair trade-off for 
the benefits to the press in the statute? How could this 
practice be improved? 

[For responses, see pages 28-38] 

-11- 
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6. 

7. 

8 .  

9 .  

10. 

11. 

12. 

Is the coverage of the statute sufficiently broad, A, 
does it cover all forms of mass media? If so, how is 
this accomplished? 

[For responses, see pages 28-38] 

Does it act as a condition precedent to commencement of a 
libel suit? 

[For responses, see pages 39-47] 

Does it serve to discourage libel suits? Or does it in 
fact encourage bringing libel suits? Or neither? 

[For responses, see pages 39-47] 

Does it effectively reduce the amounts of damage awards? 
Punitive damages? special damages? Any effect on 
damages? 

[For responses, see pages 39-47] 

What are the relative strengths and weaknesses of the 
statute? 

[For responses, see pages 48-59] 

What features would improve this state statute? 

[For responses, see pages 48-59] 

Do you have any other comments on the statute? 

[For responses, see pages 48-59) 

PART 11. FOR STATES WITHOUT R E T R a c p I Q M  STATUTES 

1. Please describe how the issue of retraction is handled in 
your state. 

[For responses, see pages 60-661 

-12- 
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2. If you know, please explain why your state has not 
enacted a retraction state? 

[For responses, see pages 60-661 

3. Have there been previous attempts to enact retraction 
legislation? If so, please describe. 

[For responses, see pages 60-661 

4 .  How would you assess the current implications for your 
state's media of the absence of a statute, in terms of 
their correction or retraction practices? 

[For responses, see pages 67-71] 

5. If a statute containing provisions similar to those in 
Sections 13-15 were enacted in your state, how would such 
media practices, or the course of libel litigation, be 
changed? 

[For responses, see pages 67-71] 

PART 111. THE ULC'S RETRACTION PROPOSALS 

(Note: From the perspective of your practice, as reflected in 
Parts I or I1 above, we would also like to have your comments on 
the attached, most recent draft of the provisions of the Uniform 
Defamation Act dealing with retractions and corrections. 
(Sections 13-15). The ULC Drafting Committee is likely to propose 
a Uniform Retraction Act based on these provisions, although it is 
expected that the Drafting Committee may be willing to make some 
revisions, possibly working with LDRC representatives, if LDRC 
ultimately determines to support implementation of an appropriate 
Act.) (Editor's note: Sections 13-15 referred to in the LDRC 
questionnaire were the retraction provisions of the former 
comprehensive Uniform Defamation Act. Both the numbering and the 
substance of those sections were substantially amended when the 
Uniform Defamation Act was withdrawn and the retraction provisions 
were codified separately in the Uniform Correction Act.) 

1. How would you evaluate Sections 13-15 in light of the 
experience you have had with retraction statutes or the 
non-statutory issue of retraction? 

[For responses, see pages 72-88] 

-13- 
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2. TO what extent are Sections 13-15 an improvement, or a 
step backward, from your current practice? Please be 
specific. 

[For responses, see pages 7 2 - 8 8 ]  

3. How could Sections 13-15 be improved from your point of 
view? 

[For responses, see pages 7 2 - 8 8 ]  

4 .  In your view, would implementation of Sections 13-15 
require any other changes in your state's law? 

[For responses, see pages 7 2 - 8 8 ]  

5. In your view, if the ULC and media groups supported 
Sections 13-15, as currently drafted or as appropriately 
revised, would passage of such legislation be feasible in 
your state? 

[For responses, see pages 7 2 - 8 8 ]  

* * * * * 
Please note your responses and comments on this Survey, and/or 

any necessary continuation pages, and return the Survey to LDRC 
for receiwt bv or before Januarv 8 .  1993. Thank you for your help. 

-14- 
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5 LDRC 

Questions Question 1: Question 2 :  Question 3 :  
1-3 Please identify the current provisions Does your statute give publishers Does it give plaintiff0 an 

of your state's retraction statute. and broadcasters adequate advance effective remedy to obtain a 
(Please confine your comments in this notice of all potential libel claims? prompt and adequate correction 
section to the statute identified. What ie the notice mechanism7 or retraction7 HOW7 
If you wish to coment on other state 
statute(s), please do EO in narrative 
form on continuation sheets.) 

ALAEAHA: ALA CODE SS 6-5-184 through 6-5-186 No. There is no requirement that the Yes. Under 56-5-185, the 
(1975). plaintiff demand a retraction before newspaper or other publisher is 

/* recovery of actual damages is allowed. 
However, under 56-5-186, vindicative 
or punitive damages may not be 
recovered in a libel action unless 
the plaintiff ha6 made a written demand 
upon the defendant for a public 
retraction of the charge at least 
five days before the commencement of 
the action and defendant has failed 
or refused to publish a full and fair 
retraction within five days of such 
notice. 

allowed ten days following 
publication to publish a 
retraction in order to limit 
damages recoverable to o n l y  
actual damages. This provides 
an incentive for retractions and 
thus can operate as a remedy for 
plaintiffs to obtain a prompt 
and adequate correction. Also, 
the statute requires that 
retractions be run in a 
prominent position. 

I ARIZONA*: A.R.S. S12-653.01 through 12-653.05 Yes. Yes. 

Statute declared unconstitutional by the Arizona Supreme 
Court. poswell v. Phoenix NeWEpaperS, Inc., 
1 5 2  Ariz. 9, 730 p.2d 186 (1986). 

-15- 
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LDRC RETRACTION SUPVEY - RT I - RESPONSE S IContinuedk 

1. CURRENT STATUTE 2. NOTICE MECHANISH 3. PLAINTIFF'S REMEDY 

CALIFORNIB: California Civil Code s Baa. Yes. A plaintiff must demand a Yes. Tho publisher or broad- 
correction in writing within twenty caster must publish the 
days after knowledge of the publication correction within twenty-one 
or broadcast of the statements claimed days after the plaintiff has 
to be defamatory. demanded a correction. If the 

correction is published in 
substantially as conspicuous a 
manner ae the allegedly 
defamatory statements, then the 
plaintiff is limited to "special 
damages," actual economic 
losses. 

CONNECTICUT: Connecticut General statutes No. The statute itself does not Yes. If the publisher finds 
S 52-237. (This statute affects only give adequate advance notice of the charge to be incorrect, the 
damages, not liability. Seeking a all potential libel claims. It does statute contemplates hie 
retraction under it is not a not require plaintiffs to identify retraction of it "in as 
precondition to instituting a suit for precisely what claims are libelous. public a manner as that in 
defamation.) If they do not, however, the publisher which it was made." 

can ask that they do so before 
considering the request. The request 
is usually contained in a letter Bent 
Certified Mail, Return Receipt 
Requested. The statute does not 
specify the notice mechanism 

FLORIDA : chapter 770, Florida Statutes (1991). There is disagreement here. Section 
770.01, Florida Statutes (199) provides 
for notice at least five days prior to 
instituting a civil action against a 
publisher or broadcaster. This period 
has been called inadequate to investi- 
gate and resolve. Section 770.02, 
Florida statutes (1991) provides that 
before liability for punitive damages 
may attach, notice must be served on 
newspaper periodical or broadcaster, 
and depending on the frequency of 
publication, a correction, apology, 
or retraction may be published within 

Yes. However, because 770.02(1) 
stipulates, that the correction 
be published "in as conspicuous 
place and type as said original 
article, or, in the case of 
broadcast . . . at a comparable 
time," there are problems to the 
extent that the retraction may 
not be made i n  the same place. 
(i.e., the corrections section 
may be on page A-2 but the 
original error was on A-1). 
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CDRC R E T M  I - RESPONSES (Continuedl CTION S uRwr - 
1. CURRENT STATUTE 2. NOTICE MECHANISM 3. PLAINTIFF'S REMEDY 

p ~ ~ ~ ~ ~ a : ( C o n t i n u e d )  10-45 days of service of notice. If 
the correction, apology or retraction 
is published, only actual damages may 
be recovered. 

media) (the "Georgia print retraction 
statute") 

O.C.C.A. 51-5-12 (limited to broadcast 
media) (the "Georgia broadcast 
retraction statute") 

Both Georgia retraction statutes 
provide some advance notice of 
libel claims. 

Under the print statute, either 
party may present evidence showing 
that the plaintiff did or did not 
make a m u  retraction request 
request $t leaat seven davs prior to 
f i l i n a n .  O.C.C.A. 
S Sl-S-ll(a). If no written retrac- 
tion request was made the plaintiff 
is precluded from recovering punitive 
damages. O.C.C.A. 5 51-5-1l(b) ( 2 ) .  

The broadcast statute contains 
similar provisions, but it provides 
less notice fo r  the defendant. The 
broadcast statute does not require 
the request to have been made in 
writing nor does it require that it 
have been made at least seven days 
prior to filing the action. 
however, the request is in writing, 
the broadcast defendant must make 
retraction within three days. This 
time period is often inadequate to 
assess the demand. 

If, 

By permitting the jury to 
consider evidence of a media 
defendant's response to a 
retraction, the statutes 
encourage prompt and adequate 
corrections and retractions. 

Under the print statute, a 
written demand for retraction is 
timely honored if, within seven 
days of receipt, a publication 
corrects or retracts the 
allegedly libelous statement 
"in as conspicuous and public 
a manner at that in which the . . . . statement was published." 
If a regular issue of the publi- 
cation is not published within 
seven days after receiving the 
demand, publication in the next 
regular issue is satisfactory. 
If the plaintiff so requests, an 
editorial specifically repud- 
iating the allegedly libelous 
statement is also required. 

The Georgia broadcast retraction 
statute employs the same mechan- 
ism as the Georgia print 
retraction statute. Like a 
published retraction, a broad- 
cast retraction muat be made in 
an equally public manner, in a 
regular broadcast. and 
accompanied by an editorial if 
requested. O.C.G.A. S51-5-12(b). 
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wc RETRACTION SURVEY - RT X - RESPONSES (Continuedl 
1. CURRENT STATUTE 2 .  NOTICE MECHANISM 3 .  PLAINTIFF'S REMEDY 

IDAHO! Idaho Code 5 6-712. Yes. Notice must be given within Yes. It provides an effective 

incentive for the publisher or 
twenty ( 2 0 )  days after plaintiff remedy becauee it providee an 
has knowledge of the publication or  
broadcast. The publisher o r  broadcaster to retract in order 
broadcaster then has three weeks to to cut off rights to general and 
correct. punitive damages. Plaintiffs 

retain the right to sue for 
actual damages. 

INDIANA: IND. CODE 5 34-4-14-1 through -2 Yes. The broadcast retraction Yes. Once the mistake is brought 
(retractions by broadcast stations); 
I N D .  CODE S 34-4-15-1 through - 5  party to give three days' written publisher, station manager or 
retractions by newspaper8 and news notice before filing suit; the bureau chief ( i n  the case of a 
services). newspaper/newe service retraction news service), the retraction 

statute requires four days' notice must be published within three 
to a news service, s i x  days' notice days by a news service, within 
to a daily newspaper and eleven 
days' notice as a weekly newspaper. and within 10 days by a weekly 
Magazines are not covered by the newspaper, radio o r  television 
retraction statute. The written station. If a "full and fair 
notice must specify "the factual retraction" is published, the 
statements in the article that are aggrieved party if limited to 
alleged to be false and defamatory, recovery of only actual damages. 
and correcting their falsity by 
reference to the true facts." 

statute requires the complaining to the attention of the 

five days by a daily newspaper, 

- IOWA: Iowa Code S 659.2 et. seq.* No. The statute specifies that a In light of a, the statute 
retraction demand is a prerequisite likely does not provide auffi- 
to recovery of epecial and exemplary cient incentive so as to repre- 
damages but does not require a sent an adequate remedy in and of 
retraction demand or advance itself deepite the fact that it 
notice of libel claims before seeking can open discuesions on correc- 
actual damagea. tions, clarifications, or 

retract ions. 

* In Jones v. Palmer Communications Inc., 440  N.W.2d 884. 889 (Iowa 1 9 8 9 ) ,  the Iowa 
Supreme court found significant portions of the retraction statute to.be unconstitutional. 
However, the practice by lawyers representing libel plaintiffs i n  Iowa generally it3 to 
follow the retraction statute and make retraction demands and media defendants generally 
follow the statute requirements with respect to the timing and placement of a retraction 
when retraction demands are honored. 
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-1 C RET - - s s  0 d 

1. CURRENT STATUTE 2. NOTICE HECHANISH 3. PLAINTIFF'S REHEDY 

FENTUCU: Kentucky Rev. Statutee S 411.051 No notice mechanism. Yes. Kentucky's statutes provide 
(Hichie 1991) - Newapapere plaintiffs with an effective 

Kentucky Rev. Statutes S411.061 
(Hichie 1991) - Broadcasters 

remedy. 

m: 14 He. Rev. Stat. Ann Sec. 153. No. Publishers do not always receive Yes. However, the remedy is 
advance notice of Dotentiel claims effective to the extent that it 

c 

because providing notice is voluntary calls for retraction within a 
and not mandatory to the institution reasonable period of time, by 
of a libel suit. According to the a denial of the truth of the 
etatute, notice consiete of any original misstatement in a manner 
reasonable notification in writing. that is as public and as full as 

the original misstatement. In 
eum,.for those who choose to 
invoke the statute, it does 
provide an appropriate 
retraction. 

UASSACHUSETTS: 231 H.G.L. S 93. No. NO. 

HICHICAN: MCLA 600.2911(2)(b), XSA 27A.2911 Not necessarily. The statute has no Yes. The remedy is effective to 

retractions. I n  some instances a publishers realize that a demand 
retraction demand may not be sent until will be an exhibit to any subee- 
almost the expiration of the one-year quent complaint and a cavalier 
statutes of limitations far defamation. or mishandled response will be a 

( 2 )  (b). time limitation for demanding the degree that sophisticated 

problem throughout the 
litigation. 

HINNESOT&:flinn. Stat.S 548.06. No. Suits have been commenced without When the demand is sent reaeon- 
a demand for retraction. The statute ably soon after initial demand, 
requires a written demand, it can open discussions on an 
"specifying the statements claimed to be appropriate correction or 
libelous, and requesting that the retraction. Other claimants 
same be withdrawn." In practice, the regard the statute as a proced- 
"specifications" often amount to little ural "hoop" and are not interest- 
more than a reference to the ed in anything except the 
headline and date of publication. newepaper's denial of their 

retraction demand. 
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CDRC RETRACTION SURVEY - PART X - RESPONSES fContinuedL 
1. CURRENT STATUTE 2. NOTICE MECHANISM 3. PLAINTIFF'S REMEDY 

MISSISSIPPI: Miss Code Ann. 5 95-1-5 (1972). Yes. Ten days is generally sufficient Yes. Within ten days after - 
in. cases when more time is needed to 
investigate and respond, opposing 
counsel gives extensions of tlme 
to respond andfor publish a correction 
or retraction. 

Written demand for a retraction must be 
given at least ten days before suit is 
filed unless the publication: (a) is 
about a candidate for public office and 
is made within ten days of the election; 
or (b) is in an editorial or any 
regularly published column of opinion. 

receipt of the retraction notice, 
a media defendant is entitled to 
publish a "full and fair 
correction, apology and retrac- 
tion . . . in the same edition 
or corresponding issues of the 
newspaper in which said article 
appeared, and in as conspicuous 
place and type as was said 
original article, or was broad- 
cast or telecast under like 
conditions correcting an hOne6t 
mistake . . . . ' I  Miss. Code Ann. 
S 95-1-5(2) (1972). If this is 
done, the plaintiff "shall 
recover o n l y  actual damages." 
u. 

PONTANq: 27-1-818 through 27-1-821, Montana Yes. Notice of the alleged defamatory Yea. Section 27-1-820, NCA, 
Codes Annotated. statements and statements of what are contemplates that publication 

claimed to be true facts and sources of the defamed person's 
must be given or the claimant may not statement constitutes a 
recover punitive damages. correction within the meaning of 

the statute. 

NEBRASKA: Neb. Rev. Stat. g 25-840.01 NO. Not all claims provide adequate Xes. Correction is motivated by 
(Reissue 1989) notice, since retraction demand is major limitation of damages. 

optional. Notice of demand for unless malice it proved against 
retracting must be sent by certified 
or registered mail, within 20 days 
after knowledge of publication. 

publishers. 
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&DRC RETRACTION SURVEY - PART I - RESPONSES (Continuedl 

1. CURRENT STATUTE 2. NOTICE MECHANISM 3. PLAINTlFF'S REUEDY 

m: Nevada Revised Statutes Annotated Yes. A potential plaintiff must demand Yes. A plaintiff is entitled to 
S S  41.336-.338. a correction within 90 days after seek general, special, and exem- 

learning of the publication or broad- plary damages if a correction is 
cast of the allegedly defamatory properly demanded and the 
statements. The demand must be in publisher or broadcaster fails to 
writing and must specify what statements publish or broadcast a correction 
were defamatory. Nev. Rev. Stat. must be published or broadcast i n  
Ann. S 41.336. subetantially as conspicuous a 

manner as the allegedly defama- 
tory Statements. 19. S 41.337. 

of the correction demand, the 
plaintiff is limited to special 
damages, i.e., actual economic 
losses. 

I* If this is done within 20 days 

IEW JERSEY: N.J.S.A. 2A:43-2. (Provides that a No. A retraction demand is not a Not necessarily. See response 
plaintiff can only recover his actual prerequisite to suit. TheKe is no to question 1 4  below. 
damage proved and specially alleged in 
the complaint unless he proves either 
malice in fact or that defendant, after 
having been requested by plaintiff in 
writing to retract the libelous charge 
in a8 public a manner as that in which 
it was made, failed to do so within a 
reasonable time.) 

notice mechanism. 

ORTH CAROLINA: N.C. Gen. Stat. 99-1 and 99-2. Yes. The ten day retraction period Yes. It provides a practical 
is usually sufficient for the types of 
claims that are straightforward enough broadcaster to provide a prompt 
to be likely to lead to a retraction. and appropriately conspicuous 
The notice must be served in writing, retraction or correction. 
specifying the article and statements 
alleged to be false and defamatory. 

incentive for a publisher/ 

I 
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LDRC R E T W N  SURVEY - PART I - RESPONSES lContlnuedl 
1. CURRENT STATUTE 2 .  NOTICE MECHANISM 3 ,  PLAINTIFF'S REMEDY 

NORTH DAKOTA: North Dakota Century Code S 14-02-08. No. The statute does not give 
publishers adequate advance notice 
of all potential libel claims. The 
statute allows a plaintiff to file a 
complaint after just three days notice 
demanding a retraction, not enough time 
to check out the demand, check the 
facts involved, perhaps consult with 
an attorney, and print the retraction. 
A 10-15 day notice might be more 
effective in allowing a publisher to 
investigate the problem and perhaps 
work out a settlement with the 
complainant that would not involve 
a lawsuit. Notice is usually given 
by letter. 

No. It's not effective for 
plaintiffs because of the 3 day 
limit. Newspapers either don't 
publish a retraction since they 
don't have time to determine if 
one is needed, or print a very 
perfunctory retraction. If more 
time were allowed, a better and 
more plaintiff-satisfying 
retraction might be printed. 
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LDRC R ETRACTI ON SURVEY - I - RESPONSES (Contin ued L 

1. CURRENT STATUTE 2. NOTICE MECHANISK 3. PLAINTIFF'S REMEDY 

u: Ohio Rev. Code S 2719.03 There is no notice mechanism. As applied to broadcasters, Ohio 
(Page 1992) - Broadcasters. Revised Code 2739.03 ( C )  
Ohio Rev. Code S 2739.13-2739.16 
(Page 1992) Newspapers. 

-23- 

provides that upon demand of any 
person/persons affected, the 
station shall broadcast any 
statement setting forth in 
proper language the truth which 
the affected personjpersons has 
offered the station for 
broadcast. Once demand has been 
made, the station shall 
broadcast the statement within 
forty-eight hours of receiving 
the statement. This broadcast 
shall be broadcast in as 
prominent a manner and at as 
prominent a time as the original 
broadcast. Ohio Rev. Code 
2739.03(D). In addition, the 
statute provides that no 
broadcasting station shall 
refuse to broadcast any 
statement as required by the 
above provisions. Ohio Rev. 
Code 5 2739.03(F). 

As applied to newspapers, Ohio 
Revised Code S 2739.13 provides 
that upon demand of any persons 
affected, the newspapers shall 
print, publish and circulate any 
statement setting forth in 
proper language the truth which 
the affected person shall offer 
to the newspaper for 
publication. Once demand has 
been made, the newspaper shall 
print and cir- culate the 
statement in the next regular 
issue or within forty- eight 
hours following the receipt 
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LDRC RETRA CTION SURVEY - T I - RESPONSES fcontinuedl 

1. CURRENT STATUTE 2. NOTICE HECHANISN 3. PLAINTIFF'S REMEDY 

w: of the etatement. The statement 
(Continued) is to be published in the same 

color of ink, with headlines of 
equal prominence and is to be 
given the same publicity in all 
respects as the original 
article. Ohio Rev. Code S 
2739.14. 

In addition, the statute provides 
that no newspaper shall refuse to 
publish any statement as required 
by the above provisions. Ohio 
Rev. Code S 2739.16(A). 

If the broadcasting etation or 
newspaper refuses to publish 
these retractions, the statute 
provides for fines. Ohio Rev. 
Code 5 2739.99. 

OKLAHOMA: Okla. Stat. tit. 12, section 1446a. No. Section 1446a has no time limit Probably not. Section 1446a does 
O k l a .  Stat. tit. 12, Section 1447.5. (othee than the one-year statute of 

limitations) for the person allegedly 
defamed to demand retraction and 
applies only to newspapers and 
periodicals. The statute is vague 
regarding how particular the demand 
must be or whether the person making 
the demand must supply supporting 
information. The demand can be 
either oral or written. Section 
1447.5 (which is undoubtedly uncon- 
stitutional) would require the 
broadcast of whatever the person 
demanded. 

not offer much more than what a 
responsible publisher would do 
anyway and there is little 
incentive for a publisher to 
comply with the statute rather 
than follow its own retraction 
policies (see No. 4). No 
broadcaster has apparently ever 
agreed to comply with a demand 
under Section 1447.5. 
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LDRC RETRACTION SURVEY - PAR?' I - RESPONSES IContinuedL 
1. CURRENT STATUTE 2 .  NOTICE HECHANISH 3 .  PLAINTIFF'S REHEDY 

m: ORS SS 30-160-30.175 (1992). (a) The notice provision operates as It provides for a prompt retrac- 
a condition precedent to commencement tion because the publisher has 
of a libel suit because plaintiff 
must demand a retraction to be 
eligible to recover general damages, 
unless plaintiff proves defendant 
intened to defame. 
(b) A defamed person, or the person's 
attorney, must demand a correction or 
retraction, in writing, within 20 
days of actual notice of the 
defamatory statement. The notice 
must identify the false or defamatory 
statement and request a correction 
or retraction. The nqtice may refer 
to sources from which true facts 
may be ascertained with accuracy. 

two weeks to investigate and 
publish the correction or 
retraction. It may not 
provide an adequate remedy from 
a plaintiff's perspective because 
the publisher must only publish 
the retraction in "substantially 
a s  conspicuous manner" but need 
not reach "substantially the 
same audience. 'I 

SOUTH DAKOTA: SDCL 20-11-7. Retraction request is There is a three-day minimum notice of It provides such a remedy only 
prerequisite in libel action against of an impending suit. The notice if the defendant believes that the 
newspaper (or employee); retraction in must be "served", indicating that benefit of retraction (possibly 
a timely manner when error printed in it should be i n  writing. limiting recovery to compensatory 
"good falth" precludes recovery of damages) merits compliance with 
punitive damages. the demand. 

TENNESSEE: Tennessee Code Ann. S 29-24-103 The statute applies only to newspapers Yes. The statute requires that 
and periodicals, not to broadcasters. within 10 days or the next regular 
It provides for written notice five edition, a "full and fair correc- 
days prior to filing suit, but does tion, apology or retraction" be 
not preclude a cause of action when printed on the front page of a 
notice is not given. The only conse- newspapee or in a conspicuous 
quence of a failure to give notice place in a periodical. 
is that the plaintiff is limited to 
compensatory damages. 
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LJRc RETm RT I - RESPONSES ,Continuedl CTION SURVEY - 
1. CURRENT STATUTE 2 .  NOTICE HECHANISH 3 .  PLAINTIFF'S REHEDY 

TENNESSEE: Tennessee Code Ann. 29-24-103 11980) The statute gives ademate advance The value of the "remedv" to 
provides: Notice of action against 
periodical -- Effect of retraction -- 
(a) Before any civil action is brought 
for publication, in a newspaper or 
periodical, of a libel, the plaintiff 
shall, at least five ( 5 )  daye before 
instituting such action, serve notice 
in writing on the defendant, specifying 
the article and the statements therein 
which he alleges to be false and defama- 
tory. (b)(l) If it appears upon the 
trial that said article was published in 
good faith, that its falsity was due to 
an honest mistake of the facts, and that 
there were reasonable grounds for 
believing that the statements in said 
article were true, and that within 10 
daye after the service of said notice, 
or i n  the next regular edition of said 
newspaper or periodical, if more than 
ten (10) daya from date of notice, a 
full and fair correction, apology, or 
retraction was published i n  the same 
editions, and in the case of a daily 
newspaper, in all editions of the day of 
such publication, or corresponding 
issues of the newspaper or periodical in 
which said article appeared; and i n  the 
case of newspapers on the front page 
thereof, and in the case of other per- 
iodicals in as conspicuous a plat or 
type as was said original article, then 
the plaintiff shall recover only actual 
and not punitive damages. ( 2 )  Said 
exemption from punitive damages shall 
not apply to any article about or 
affecting a candidate for political 
office, published within ten (IO) days 
before any election for the office for 
which he is a candidate. 

- 
notice of many, but not all, potential 
libel actions to publishers of "news- 
paper(s1 or periodical(s]." Notice is 
required for plaintiff to preserve 
his ability to claim punitive damages, 
but no notice is required if only 
actual damages are sought. Notice is 
not required by the statute to be 
given to publishers of any other type 
of publication, or to broadcasters. 

plaintiffs is theoretically 
problematical. The incentive 
to publishers provided by the 
statute is that they are 
afforded a state law mecha- 
nism to "cut off" plaintiff's 
ability to claim punitive 
damages. In light of the con- 
stitutional requirement that 
plaintiff prove actual malice 
before the issue of punitive 
damages is submitted to the 
jury, in cases where it can be 
readily determined that no 
actual malice can be proved, 
there is little real incentive 
to retract. 
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LDR PACTION SUR 

1. CURRENT STATUTE 2 .  NOTICE HECHANISX 3 .  PLAINTIFF'S REXEDY 

UTAH: Utah Code Annoted Section 45-2-1 ( 1 9 9 2 )  Yes, except in publications involving Yes. Retraction must be made 
(Newspapers). complex stories where 3 days is within 3 days. 
Utah Code Annoted Section 45-2 -1 .5  insufficient time to determine 
( 1 9 9 2 )  (Broadcast). whether to retract. 

vIRGINI&: Section 8.01-48,  Code of Virginia. No. There is no notice mechanism. The statute is purely an 
Retraction may be proved in mitigation 
of punitive damages and general damages allowance, and is not designed to 
other than actual pecuniary damages. 

evidentiary damage mitigation 

give plaintiffs any remedy. 

\EST VIRGINIA: west Virginia Code s 57-2-4. NO. NO. 

WISCONSIN: 5 8 9 5 . 0 5 ( 2 ) ,  Wis. State. The statute does not cover and is 
therefore inadequate as to broad- 
casters. The statute provides for 
adequate notice of potential libel 
claims against any "newspaper, 
magazine or periodical, . . .." 
The nobice mechanism is a writing 
specifying the article challenged 
and the statements therein claim 
to be false, whlch notice must also 
contain a statement of what are 
claimed to be the "true facts." 

Yes. To ensure compliance with 
the statute, the publisher's 
response must be plrompt 
(within one week from receipt 
of the notice for a daily 
publication) and must either 
retract the earlier publication 
or, in the circumstances 
described, repeat the claimant's 
version of the "true facts.'' 
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,estions 
I 4-6 

LDRC RETRACTION SURVEY - PART I - RESPONSES lContinuedL 

Ouestion 4 :  Question 5 :  iestion 6 :  
Does it serve to encourage publishers In practical terms, in your state's Is this coverage of the statute 
and broadcasters to publish or broad- practice how onerous is the general sufficiently broad, i.e., does 
cast a correction if the facts requirement that a correction be it cover all forms of mass media? 
warrant it? Or does it actually published in substantially as lf so, how is this accomplished? 
discourage use o f  corrections7 conspicuous a place or manner as the 
Please explain. original story? Is this requirement 

a fair trade-off for the benefits to 
the press in the statute? How could 
this practice be improved? 

pLABAJ4Ai Yes. It seems to encourage publiehere It is onerous because the No. The statute does not explici- 
and broadcasters to publish or 
broadcast corrections if the facts the positioning and size of the broadcast media as well as the 
warrant because, under S6-5-185, if the retraction. This generally requires print media. However, under 
publisher provides a retraction publisher to run a retraction in a Alabama case law, the word "libel" 
pursuant to S 6-5-184 within ten days of position of prominence greater than encompasses all radio and tele- 
the publication, then the plaintiff can that of the original erroneous vision broadcasts of defamatory 
recover only actual damages and not publica$ ion.  matters. Thus, the presence of 
punitive or vindicative damagee. the word "libel" in the retrac- 

statute is vague when epecifying tly state that it applies to the 

tion statute indicates that it 
would be applied to all mass 
media. 

bRIZONA: The statute encouragee correction in The statute was not considered The statute specifically covers 
appropriate instances. The statute 
does not discourage corrections. correction in substantially as con- terms. 

onerous as to publication of the print and broadcast media by its 

spicuous a place or manner (except in 
the minds of a few editors). It was 
generally regarded as a reasonable 
trade-off in terms of the benefits 
which accrued to the media. 
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1 1  ' - RES ONS S CO t nued 

4 .  ENCOURAGE/DISCOURAGE? 5 .  PUBLICATION REQUIREMENTS 6. MEDIA COVERED 

CALIFORN1A:It serves to encourage the publication To date, the only way to obtain 
of corrections where warranted. If summary adjudication of the substan- 
a proper correction is published, tially conspicuous issue has been 
plaintiff cannot cover damages for loss to place the correction in the same 
of reputation, emotional distress, nor place as the offending statements. 
to punish the defendant. California case law holds that the 

is ordinarily an issue of fact for 
I substantially conspicuous requirement 

, 
a jury rather than an issue of law 
for a judge. It would be helpful if 
the law was changed to make it a 
question for a judge. 

It is unclear whether the statute 
covers magazines. It should be 
revised to make it clear that it 
covers all publications as long 
as they meet the requirement that 
the correction be published 
within twenty-one days of the 
plaintiff's demand. 

CONNECT1CUT:The statute encourages publication of No. Connecticut'm practice not at all There is no differentiation 
corrections when warranted in order to onerous. Host newspapers have a among types of media. However, 
avoid the possibility of punitive particular page where corrections or General Statutes Section 52-239, 
damages in any subsequent suit. clarifications are usually found, and exempts from liability for 

the public has become accustomed to defamation the owner, licensee, 
looking to those pages, so that o r  operator of a visual or 
publicition on those pages is generally sound radio broadcasting 
considered to be "in as public a station or network, or his 
manner" - publication. It is a fair agents, or the owner, licensee 
trade-off. No known improvements. or operator of a cable system or 

his agents, unless the person 
willfully, knowingly and with 
intent to defame participated in 
the broadcast of the defamatory 
statement. 

FLORIDA: Retractions are discouraged in many cases Yes. The statute is very onerous in Yes. It uses the terms 
because publication of a retraction only practice. It could be improved with "publication or broadcast" and 
restricts punitive damages and objective criteria defining whether "newspaper, periodical or other 
retractions frequently are not regarded a retraction is full and fair (i.e., medium" which is sufficiently 
as sufficiently " f u l l  and fair." The require publication on the same page broad to cover all forms of mass 
retraction can become the primary at the same time or allowing for the media. 
admission of liability without placement of corrections in a dedicated 
providing any benefit to the publisher. correction box to appear or the same 

page of the newspaper each day). 
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- RESPONSES fContinuedL U R C  RETRACT10 N SURVEY - PART I 
4. ENCOURAGE/DISCOURAGE? 5. PUBLICATION REQUIREMENTS 6. MEDIA COVERED 

GEORGI4: The statutes encourage publishers and 
broadcasters to publish or broadcast 
corrections when factually warranted to 
the extent that this insulates media 
companies from possible punitive 
damage liability. HOWBVBK, a media 
defendant must also prove it did not 
publish the allegedly libelous statement 
with “malice.” 

I 
I 
! :  

Hany publications typically publish 
their corrections, whether or not 
made pursuant to a retraction demand, 
in the same place in every issue. 
Although this should be sufficient, 
the question has never been 
judicially resolved in Georgia. An 
ideal retraction statute would permit 
such publication to serve as an 
effective reeponse. 

Yes. The tu0 retraction statutes 
cover all forms of mass media. 
The broadcast retraction statute 
was enacted in 1989 to fill the 
gap in coverage left when the 
Georgia print retraction 
statute was interpreted as being 
inapplicable to broadcast media. 
Williamson v. Lucaq, 171 Ga. App. 
695, 320 S.E.2d BOO (1984). 

w: It encourages corrections by limiting It is not significantly onerous, and Yes. It is sufficiently broad 
the damage remedies, and by stating is a fair trade-of€. in that it covers newspapers 
that no exemplary damages may be awarded and radio and television 
without a showing of actual malice. broadcasts. 

INDIANA: The statute encourages retractions Yes. It is onerous given the No. The retraction statutes 
by taking away the risk of punitive holding in gandido‘s v. Journal cover only those media expressly 
damages. Publication of a retraction is Gazettle Co., 575 N.E.Zd 324, 329 named: radio and television 
admissable evidence for a defendant as (Ind. App. 1991), that making a stations, newspapers or new 
tending to reduce the plaintiff’s retraction presents a genuine issue services. It does not include 
damages. White v. Sun Publishina Co., of material fact on the issue of magazines or other publications 
164 Ind. 426, 73 N.E. 890, 891 (1905). actual malice that will preclude not named in the statute. 
However, if a retraction is made in a summary judgment. This is especially Christopher v. Rmerican News C o . ,  
manner other than as prescribed by the true now, in light of most newspapers‘ 171 F.Zd 275 (7th Cir. 1948). 
statute, there can be an interence of practice of having a regular 
actual malice by that variance. “correction” column which arguably 
Bandido’s v. Journal Gazette Co., 575 is better read than many other 
N.E.2d 329 (Ind. App. 1991). sections of the newspaper. The 

practice could be improved by 
allowing the retraction or correction 
to be published in the regular 
“correction“ columns, if one exists. 
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LDRC RETRACTION SURVEY - PART I - RESPONSES (Continuedl 

4. ENCOURAGE/DISCOURACE? 5 .  PUBLICATION REQUIREMENTS 6. MEDIA COVERED 

Yes. The statute encourages corrections. It is occaeionally onerous or The Iowa retraction provisions 
It specifiea where, how, and when a impossible becauee of difficulty in cover newspapers and 
retraction should be made, helping meeting the requirements that broadcasters. The statute does 
publishers and broadcasters understand newspapers publish in "as conspicuoue not specifically refer to 
what is likely to constitute an adequate emerging technologies auch as 
retraction. and that broadcasters broadcast "at satellite transmitted data or 

a place and type in said newspaper" 

a time Considered as favorable as computer retrieval systems. 
that of the defamatory statement." 

KENTUCKY: Yes. Kentucky's statutes encourage In practical terms, the requirement The statutes specifically cover 
publiehers and broadcasters to publish that a correction be published in newspaper publishers and radio 
or broadcast a correction if the facta subatantially as conspicuous a place or television broadcasting 
warrant it. or manner as the original story is not stations. 

The newspaper statute provides that 
the defendant may plead the publication 
of a correction in mitigation of provided in the statutes. 
damages. Punitive damages may be 
recovered only if the plaintiff shall 
allege and prove publication with legal 
malice and that the daily or other 
newspaper failed to make conspicuous and 
timely publication of a correction after 
receiving a sufficient demand for 
correction. 

The Broadcasting statute providea that 
the plaintiff shall recover no more than 
special damages unless he shall allege 
and prove that he made a sufficient demand 
for correction and that the radio or 
television broadcasting station failed 
to make conspicuous and timely publication 
of said correction. 

particularly onerous. The requirement 
would appear to be a fair trade-off for 
the potential benefits to the media 
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U R C  RETRACT1 ON SURVEY - PART I - RESPONSES. 1ContinuedL 
4 .  ENCOURAGE/DISCOURRGE7 5 .  PUBLICATION REQUIREMENTS 6 .  MEDIA COVERED 

Because the statute is not coercive to The statute ignores that most publish- Yes. by DOt being restrictive or - 
either side, it does encourage notice of ers now have a specific box or page 
a false report and the opportunity to where all significant corrections are 
correct it. It does not appear to made. Frequently, the corrections 
discourage appropriate corrections. made in that manner receive more note 

than if they were spread throughout 
the paper. 

specific to any branch of the 
media, the statute by its terms, 
is broad enough to apply to all 
mass media. 

MASSACHUSETTS: It may have a slight encouraging The statute does not specify that the It presumably covers all mass 
effect -- evidence of retraction can be correction must be published in a media, but the statute is not 
offered in mitigation of damages. particular manner. But a 1908 case explicit -- and might be read as 

holds it must be "complete in character referring to print media (it 
and conspicuous in position." Ellis refers to a copy of the 
v .  Brockton Publishina Co., 198 Mass. retraction). 
538 ,  5 4 2  ( 1 9 0 8 )  

It is not particularly onerous because Yes. 

1 

! MICHIGAN: It certainly does not discourage 
corrections. However, it is our because most corrections appear on a 
experience that publishers issue specific page of the newspaper which 
corrections out of a sense of ethical 
responsibility and not because of the part of the newspaper than the 
retraction statute. However, the complained of article. Statutorily 
statute doe6 provide that a retraction permitting corrections to be published 
is evidence of the publisher's "good in a prominent portion of the 
faith." publication reserved for corrections 

and clarifications probably would be 
beneficial to all concerned. 

This is occasionally onerous and even It covers only actions against 

in some instances is a more prominent 

FINNESOTA: When it is possible to open discussions 
sufficiently to determine whether the impossible, when the same page does newspapers. 
facts do warrant a correction, the not exist in the later publication as 
statute encourages publication of a existed in the original publication. 
correction. Publications which publish all 

corrections in a consistent format 
and location should be permitted to 
publish statutory retractions there 
as well (perhaps with an exception 
for retraction of front-page 
stories). 
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LDRC RETRA CTION SURVEY - PART I - RESPONSES IContinuedl 
I 4. ENCOURAGE/DISCOURACE? 5. PUBLICATION REQUIREMENTS 6 .  HEDIA COVERED 

MISSISSIPPI: Yes. The retraction statute We have counseled the media and counsel Mississippi's retraction 
encourages the publication of corrections opposite that this general requirement statute has been interpreted to 
and retractions where appropriate is unenforceable under the United apply to newspapers, radio and 
because it provides that when the States Supreme Court's decision in television stations, wi.re 
publisher or broadcaster has followed hiami Herald Publiahina Co. v. services, and other forms of 
the statute, the plaintiff's recovery is Tornillo, 418 U.S. 241, 41 L. Ed. 2d news reporting services such 
limited to actual damages. 730 (1974). We have nonetheless as news magazines and cable or 

advised our clients to attempt to satellite news transmissions. 
comply with the spirit of this Pannell v. Associated Press, 690 
requirement. At a minimum, the F. Supp. 546, 549 n.2 (N.D. 
publisher or broadcaster routinely Hiss.), 15 Med. L. Rptr. 2054 
handles a correction or retraction in (1988). Some of these entities 
the same manner and place as other are not expressly identified in 
corrections and retractions. the Mississippi retraction 

Assuming this requirement is clarity, a "model" retraction 
constitutional, it appears to be statute which specifically lists 
a fair trade-off if a media firm will these and possibly other types 
in fact be insulated from a claim for of publishers would be advisable. 
punitive damages as a result of its 
compliance with the statute. 

statute. For purposes of 

HONTANA: res. The statute encourages There is no burden at all. Such The statute covers newspapers, 
retractions/corrections. If the alleged corrections are routinely done "in a magazines, periodicals, radios, 
defamatory statement was published under position and type as prominent as the television, or cable television 
honest mistake and correction is made, alleged libel and at the same time of systems. 27-1-818. MCA. 
the media defendant has a complete day as the broadcast complained of." 
defense against punitive damages. 

YEBRASKA: Yes. Normally correction is well worth Not onerous at all. Yes, its a Probably - the term used is 
doing unless you are not sure original trade-off. Improvement - allow "publication" -- and it is 
story was wrong - it would be an corrections in a regular taken broadly. 
admission of error of course. "corrections place" or in similar 

places the original story. 
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LDRC RETW PART I - RESPONSES fcontinuedl CTION SURVEY - 
4.  ENCOURAGEIDISCOURAGE? 5 .  PUBLICATION REQUIREMENTS 6. MEDIA COVERED 

NEVADA: Yes. It servee to encourage the No case has clarified this issue. The statutes expressly extend 
publication of corrections where The sufficiency of a correction (which to newspapers, radio, and 
warranted. If a proper correction is would include the adequacy of its television. It is unclear 
published, plaintiff cannot recover placement) is a question of fact for whether they apply to 
damages for loss of reputation, emotional the jury, rather than a question of magazines. No Nevada court has 
distress, or to punish the defendant. law that a judge would decide. addressed this issue. The 

Nevada Indev. Broadcasting Com. v. statutes should be revised to u, 664 P.2d 337, 345  (Nev. 1963). ensure that magazine publishers 
A clear standard regarding placement ace also protected from general 
would more likely result, and thus and exemplary damages if they 
eliminate the guesswork for publishers publish a timely retraction. 
and broadcasters, if the issue were 
one of law. 

NEW JERSEY:It may, to some extent, serve to 
encourage publishere to publish a 
correction if the facts warrant it 
(especially where there is a 
possibility that a jury would find 
actual malice), However, since the 
primary pupose of the New Jersey 
retraction statute is to permit 
punitive damges where a retraction is 
not appropriately made, the statute 
has limited fotce after Gertz since 
libel plaintiff must still prove 
actual malice in order to recover 
punitive damages, except in purely 
private cases not involving public 
concern pursuant to Greenmoss 
Builders v. Dun L Bradstreet. 

It is difficult to answer this NO. It covers newspapers, 
question since retractions tend to be magazines, periodical, or other 
fairly rare in New Jersey. If other publications. It does not, for 
adjustments were to be made in the 
statutk (which would create a greater radio broadcasters. 
incentive for publishing retractions), 
then this requirement might present a 
fairer trade-off. For example, if 
compliance with the retraction statute 
would limit actual damages or 
affect liability, then its use would 
be more frequent and the trade-off 
more appropriate. 

example, specifically cover TV or 
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4 .  ENCOURAGE/DISCOURAGE7 5 .  PUBLICATION REQUIREMENTS 6. MEDIA COVERED 

floRTH CAROLINS: Although there are factual 
situations in which one might argue 
that the statute discourages a 
retraction because it becomes an 
admission of falsity, the general 
view is that as a practical matter, 
it usually encourages corrections and 
retractions when an honest mistake of 
fact has been made. 

The "conspicuousness" requirement, 
although sometimes inconvenient to a 
publisher (as in a minor mistake made 
on page 1 A  or the local front), has not 
been particularly onerous. It is 
(and is perceived by judges to be) a 
fair trade-off for the various 
protections provided the press at 
common law and otherwise. 

The North Carolina retraction 
statute specifically covers 
publishers of "newspapers and 
periodicals," as well as radio 
and television stations. There 
are no cases addressing whether 
it would cover other forms of 
media. 

~ O R T H  DAKOTA: Yes. It encourage publishers to The exact location issue has never NO. It only covers newspapers. 
print corrections since a printed really been an issue here, so it can't The issue of coverage of other 
correction, while perhaps giving a be too onerous. Usually, the same page media has never arisen. 
potential plaintiff the idea to sue, does the trick. It's not a fair 
also goes toward mitigation of trade-off. Rather than same place 
damages and would probably serve the language, the requirement should be 
same purpose as a printed retraction noticeable or conspicuous only. 
in eliminating punitive damages. 

w: The statutes encourage publishers and 
broadcasters to publish or broadcast 
a retraction if the facts warrant it 
by providing for fines for a refusal 
to broadcast or publish and by 
providing immunity to publishers and 

retractions. See Ohio Rev. Code 5s 
2739.03(E), 2739.15(8). 

~ 

I 
I broadcasters for anything in the 

In practical terms, the requirement The statutes specifically 
that a correction be published in cover owners, licensees, and 
substantially as consplcuous a place operators of a visual or sound 
or manner as the original story is radio broadcasting station or 
particularly onerous. The requirement network as well as newspaper 
would appear to be a fair trade-off f o r  and magazine publishers. 
potential benefits to the media 
in the statutes. 

il - 3 5 -  
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LDRC RETRA CTION SURVEY - T I - RESPONSES rcontinuedl 
4. ENCOURACE/DISCOURAGE7 5 .  PUBLICATION REQUIREMENTS 6. UEDIA COVERED 

OKLAHOMA; It discourages retractions. xf a It is not terribly onerous, but it is No. 1446a applies only to 

I 
responsible publisher or broadcaster a fair trade-off for what is gained. newspapers and periodicals. 
knows that it has erred, it will The publisher or broadcaster should 
retract (if a retraction can be done be left to exercise editorial judgment 
timely) regardless of the statute. within reason, regarding how and when 
If there i6 a substantial doubt that a retraction is made, especially if 
the information published or broad- a retraction could under particular 
cast was wrong, the statute gives circumstances be as harmful as the 
little incentive to retract. The original publication. 
retraction would admit falsity, but 
the statute would not reduce damage 
exposure. Actual damages remain 
recoverable; there are several 
exceptions to the statute (e.g., 
political candidates and, arguably, 

and if enough reckless disregard of 
truth exists to support punitive 
damages, the statute no longer applies 
to cut off a punitive damage claim. 

I information from confidential sources); 

O m :  It encourages retractions and Yes. The statute is onerous because it The statute covers most forms of 
corrections because failure to publish does not clearly define the procedures mass media, e.g.. newspaper, 
a retraction or correction upon demand necessary for an adequate retraction. periodicals, other printed 
entitles a plaintiff to recover Therefore, a less ambiguous statute periodicals, radio, television 
general damages in subsequent may be helpful; however, there have and motion pictures. The statute 
litigation. been no suite challenging a publisher’S specifically lists the above- 

retraction. mentioned forms of mass media in 
the sections pertaining to 
damages and retraction. 

SOUTH DAKOTA: There is very little incentive, unless There hasn‘t been any meaningful Ostensibly applies only to 
there is some likelihood that the plain- litigation involving this issue. newspapers. 
tiff will be satisfied with that relief . . . certainly not compelled by statute. 
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CDRC RETM T L - RESPONSES IContinuedl CTION S URVEY - 
4 .  ENCOUMCE/DISCOURAGE? 5 .  PUBLICATION REQUIREMENTS 6 .  MEDIA COVERED 

TENNESSEE: The statute encourage6 a correction in The Tennessee statute requires that a The statute only covers news- 
cases in which punitive damages are a nebispaper publish the retraction papers and periodicals. 
realistic possibility. The statute also on the front pages, no matter where 
encourages retraction when it is  believed the allegedly libel article appeared. 
that a retraction will settle the We believe this is not unfair to the 
matter. press. 

TENNESSEC; As a practical matter, the statute The statute requires newspapers to No. See response to no. 2 .  
encourages correction because, even publish corrections on the front oaae. 

0 given the actual malice requirement for This "placement" requirement is partic- 
submis6ion of punitive damages, publish- ularly onerous. Other "periodicals" are 
ere want to avail themselves of every only held to the "a6 conspicuous a place 
defense to punitive damages, including as that of the original defamatory 
that afforded by the retraction statute. article," which, in my view, should be 

applicable to newspapers as well. 

u: The statute encourage6 retractions or Not onerous -- fair trade-off. 
clarifications in practice. 

No. The statute's coverage is 
limited to newspapers, radio, 
and television. It does not 
cover magazines, fliers, 
newsletters, etc. 

JIRGINIA: If anything, the statute would encourage At least some of the larger papers The statute does not cover 
corrections. As a practical matter, have a standard location in their broadcast media. 
publishers appear to be anxious to editions for printing corrections. 
correct if they know they are wrong, and Whether this will suffice has not been 
probably are not aware of the statute. tested in any reported decision, but 

it seems to be a desirable approach 
for larger papers. 

JEST VIRGINIA: It may provide minimal This question is difficult to Yes. The statute refers to 
encouragement. answer in the West Virginia context. "any action for defamation." 

The state's two major newspapers 
publish "corrections" in a particular 
spot in the newspapers, regardless of 
where the initial article ran. 
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CDRC RETRACTION SURVEY - PART I - RESPONSES (Continued1 
4 .  ENCOURAGE/DISCOURACE7 5. PUBLICATION REQUIREHENTS 6. HEDIA COVERED 

WISCONSIE: The statute is ineffective as to The requirement that the correction No. The statute is not 
broadcasters. However, it encourages 
publishers to publish a correction if 
the facts warrant. Compliance with the 
statutes protects the putative defendant 
from punitive damages and limits the 
claimant's recovery to "actual damages," 
which may themselves be mitigated by 
the publication of the retraction/ 
correction. In general, publishers 
never hesitate to publish either a full 
retraction or, when appropriate, a 
correction when satisfied that a prior 
publication was capable of defaming the 
claimant and arguably was false, or even 
when accurate but possibly unfair. 

published "in a position and type as sufficiently broad. At the 
prominent as the alleged libel" has least, it should be amended to 
not proven to be onerous and in most include broadcasters. Efforts 
instances is readily and easily to encourage such an amendment 
complied with. This requirement approximately five years ago 
occasionally creates practical were unsuccessful. 
difficulty because frequently the 
correcting story is simply not as 
large as the original and therefore 
does not support as large or broad a 
headline as appeared in the original. 
A difference in space given to or 
size of the correcting headline has 
never been held to disqualify a 
correction otherwise in compliance 
with the statute. 
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LDRC RETRACTION SURVEY - PAh. i - RESPONSES (Continuedl 
Questions Question 7 ;  9uestion 8 :  guestion 9: 
7 - 9  Does it act as a condition precedent Does it serve to discourage libel Does it effectively reduce the 

to commencement of a libel suit? suits? Or does it in fact encourage amounts of damage awards? 
bringing libel suits? Or neither? Punitive damages? 

Special damages? 
&y effect on damages? 

9LABAMA: No. But in order to recover punitive The statute does not encourage Yes. It can operate to bar 
damages, the plaintiff must first demand litigation. It is unclear whether recovery of punitive damages if 
a retraction. So in that sense, it it discourages suits. a demand for retraction isn't 
operates as a condition precedent. properly made. More 

importantly, if the proper 
retraction is published within 
ten days of the date of 
publication of the original, 
erroneous publication, then the 
plaintiff in such cases may 
recover only actual damages. 

~RIZONA: No. However, failure to demand The statute discourages libel suits, The statute effectively reduces 
correction limited recovery to special either because there are no special damage awards. It avoids 
damages only. damages'or because the period for general and punitive damages 

correction demand is permitted to where no demand is made prior to 
elapse. the suit and also sets forth a 

specific requirement that 
publication must be proven to be 
with actual malice "and then 
only in the discretion of the 
court or jury." 

:ALIFORNIA: No. The California correction statute Yes. If the plaintiff fails 
discourages lawsuits. to make a proper demand, then 

he or she is limited to special 
damages. If the publisher 
publishes a proper correction, 
then the plaintiff also is 
limited to special damages. 

;ONNECTICUT: NO. Neither. Plaintiff Limited to actual 
damages that are specially 
alleged and proved. 
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JXJRC RETRACTION SURVEY - PART I - RESPONSES [Continuedl 
7 .  CONDITION PRECEDENT? 8 .  EFFECT ON SUITS 9 .  EFFECT ON DAMAGES 

FLORIDA: Yes. This is unclear. It may encourage Yes. Punitive damages are 
s u i t s  by providing an obvious barred by statute, but re- 
mechanism foe lawyers to get the tractions are rarely regarded 
suit started. as sufficient to bar a punitive 

damage claim. 

GEORGIA: NO. In general, the statutes discourage By promoting demands prior to 
suits by promoting pre-suit suit, and thus effectively 
retraction requests from potential providing the media an 
libel plaintiffs and by encouraging opportunity to take defensive 
conaidered responses by media action prior to suit, either 
defendants. with a correction or other 

I 
I 

thoughtful response, the 
statutes may tend indirectly to 
reduce potential damages. 

IDAHO: NO. It should discourage libel suits. Yes. It eliminates all but 
actual damages. 

INDIANA: While the statute certainly reads that It does not discourage libel suits, The effect on damages is 
way, it has been held to act as a because there does not seem to be speculative, because there have 
condition precedent to commencing suit. any awareness among the plaintiff's been few libel cases tried to 
Estill v. Hearst Pub. C o . ,  186 F.2d 1017, defamation bar that it exiete. As judgment in which a retraction 
1021 (7th C i s .  1951). a consequence, libel suits often demand was made. While there is 

are brought without any request for no reported case on point, libel 
retraction as provided by the 
statute. However, the statute does under the theory that if a 
not encourage bringing libel suits, plaintiff fails to make a demand 
either. as prescribed under the 

defense practitioners operate 

retraction statute, punitive 
damages are not available. 
Technically, the statute says 
the plaintiff is limited to 
actual damages only if a full 
and fair retraction is published. 
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LDRC RETW CTION SURVEY - I - RESPONSES [Continuedl 
7 .  CONDITION PT(ECEDENT7 8 .  EFFECT ON SUITS 9 .  EFFECT ON DAMAGES 

NO, and in light of the &g,gg decision If, after Jonee, recovery of more In light of Jonea. the provisions 
a libel plaintiff cannot shift burdens than actual damaaes cannot occur that shift burdens and imvose - 
of proof following the procedure. without first making a retraction 

demand, libel suits may be discouraged. 
To the extent a potential plaintiff 
provides a defendant with an 
opportunity to respond to alleged 
inaccuracies, the statute also may 
discourage libel suits. However, 
because it does not impose prerequisites 
to the filing of a lawsuit, standing 
alone, it does not discourage such 
litigation. 

damages because of the failure to 
issue a retraction have been 
deemed unconstitutional. How- 
ever, it remains arguable that 
the provision that requires a 
retraction demand as a precon- 
dition to recovering more than 
actual damages remains enfor- 
ceable. If that provision 
remains enforceable, the statute 
can effectively reduce the amount 
of damage awards if a plaintiff 
proceeds to litigation without 
first making a retraction demand. 
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LDRC RETRA CTION SURVEY - PART I - RESPONSES lcontinuedl 
7 .  CONDITION PRECEDENT? 8. EFFECT ON SUITS 9. EFFECT ON DAUAGES 

FENTUCKXI No. In practical terms, it would appear Under the newspaper statute, 
that Kentucky's statutes are neutral the defendant newspaper may 
in this respect. However, to the plead the publication of a 
extent that the parties can begin a correction in mitigation of 
dialogue regarding a proposed damages. Punitive damages may be 
retraction or correction, that recovered only if the plaintiff 
dialogue can often provide a shall allege and prove 
vehicle to resolve disputes and publication with legal malice 
prevent libel suits. and that the daily or other 

newspaper failed to make 
conspicuous and timely 
publication of a correction 
after receiving a sufficient 
demand for correction. 

The broadcasting statute 
provides that the plaintiff 
shall recover no more than 
special damages unless he shall 
allege and prove that he made a 
sufficient demand for correction 
and that the radio or television 
broadcasting station failed to 
make conspicuous and timely 
publication of said correction, 
Further, "special damages" are 
defined as pecuniary damages 
which the plaintiff alleges and 
proves that he has suffered in 
respect to his property, 
business, trade, profession, or 
occupation and proves he has 
expended a proximate result of 
the alleged defamation), and no 
other. 
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LDRC RETRA CTION SURVEY - PAR. i - RESPONSES (Continuedl 
7 .  CONDITION PRECEDENT? 8. EFFECT ON SUITS 9. EFFECT ON DAHAGES 

m: No. It may discourage some suits by It probably reduces damage awards 
permitting publishers to make timely for no other reason than the fact 
corrections of misstatements and thus that the trial judge will 
diminishing the dollar value of libel 
claims in the eyes of plaintiff's 
counsel. that the plaintiff failed to 

instruct the jury the publisher 
"may in mitigation of damages 

notify the defendant of the 
libel in a timely fashion and 
that the defendant was therefore 
unable to lessen damage to 
plaintiff's reputation." It is 
also unlikely that a publisher 
that complied with the voluntary 
revisions of the retraction 
statute would get hit with 
punitive damages by a Maine jury. 

MASSACHUSETTS: NO. It probably has no impact one way or No. The only effect is on 
the other. mitigation of actual damages -- 

it is defendant's burden to 
convince the jury of the effect 
of the mitigation. 

MICHIGAN: NO. The statute itself probably dose Notwithstanding the language of 
not encourage or discourage litigation. the statute, there are no 
Certainly at least some potential punitive damages in defamation 
plaintiffs who request and receive actions in Michigan. I f  a 
meaningful corrections are less likely correction is published, the 
to proceed to the next step of plaintiff may not recover 
of filing a complaint. exemplary damages, and the 

retraction is admissible in 
evidence in mitigation of 
exemplary damages. 

HINNESOTP,: No, but it does bar recovery of certain TO the extent that the retraction It can eliminate punitive 
forms of damages if a retraction is opens meaningful comment, the statute damages. 
published or was not requested. discourages libel suits. 
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bDRC RET PACTION SURVEY - PART I - RESPONSES {ContlnuedL 

expenses and it also serves as an Ann. 5 95-1-5(2) (1972). There 
an informal method of alteenative are no reported provisions that 
dispute resolution. The publisher address this feature of the 
has the opportunity, through its Mississippi statute. 
counsel, to advise the requester o€ 
the circumstances leading to the 
publication as well as the defenses 
that ase available to the publisher in 

J 

FEBRASW: NO. Yes. It limits damages effectively, Yes, it reduces damages. We 
removes animus sanctions. don't allow punitive damages, 

and specials are still allowed, 
as defined. 

- 4 4 -  
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LDRC RETRACT1 ON SURVEY - R A  i - RESPONSES IContinuedl 
7. CONDITION PRECEDENT? 8. EFFECT ON SUITS 9. EFFECT ON DAMAGES 

NEVADA: No. It discourages libel suits by giving Yes. General and exemplary 
giving publishers and broadcasters an damages are unavailable if the 
opportunity to resolve a dispute over plaintiff fails to demand a 
an allegedly false statement before a retraction within 90 days of 
lawsuit is filed. A demand for learning of the allegedly 
correction of specific statements defamatory statement, id. 
allows a publisher or broadcaster to S 41.336, or if the publisher 
evaluate whether the threat of or broadcaster makes an 
general and exemplary damages, and adequate correction within 20 
the costs of defending a lawsuit, days of receiving the demand, 
make correction a wise choice. If 41.337. 
an adequate correction is published 
or broadcast, a plaintiff may recover 
only special damages, which are those 
damages the plaintiff can prove he or 
she sustained in respect to his or 
her property, business, trade, 
profession. or occupation, including 
out-of-,pocket losses. Nev. Rev. 
Stat. Ann. 41.335, 41.337. 

NEW JERSEY: NO. Neither. Yes. Punitive damages are 
unavailable if a timely and 
adequate retraction is published. 

FORTH CAROLINA: Although the statute, on its face, 
purports to require at least five days' 
written notice to the defendant prior 
to instituting a libel action, the 
North Carolina Supreme Court has held 
that failure to give notice only 
relieves a publisher of punitive 
damages. 

The statute does not encourage the The retraction statute eliminates 
bringing of libel suits. It may, in recovery of punitlve damages in 
some instances, discourage them. libel actions when a "full and 
(See No. 10). fair correction, apology and 

retraction" has been published 
or  broadcast in an equally 
"conspicuoue" location or time 
as the alleged defamation, so 
long as the original publica- 
tion/broadcast was in good 
faith, due to an honest mistake 
of the facts, and made with 
reasonable grounds for believing 
that the statement was true. 
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7. CONDITION PRECEDENT? 8. EFFECT ON SUITS 9. EFFECT ON DAMAGES 

PORTH DA KOTA: Yea. It neither encourages nor discourages It eliminates punitive damages 
libel suits. and may mitigate actual damages. 

w: NO. In practical terms, it would appear Evidence of a retraction does 
that Ohio's statutes are neutral in not prevent a party from alleging 
this respect. However, to the extent and proving actual malice on the 
that the parties can begin a dialogue part of the publisher or broad- 
regarding a propcaed retraction or caster nor does it prevent a 
correction, that dialogue can often party from proving special 
provide a vehicle to resolve disputes damages. Evidence of the 
and prevent libel suits. retraction may be offered at 

trial as a mitigating 
circumstance to reduce damages 
and a voluntary 
retraction/correction made 
without demand may be used to 
rebut any presumption of malice. 

OKLAHOMA: No. Probably neither. HOWeVeK the mention NO effect on damages 
in 15446a of "honest mistake" (see question 4). 
as a jury question may encourage 
plaintiffs in some way. 

m: Yes. A plaintiff may not recover It discourages libel suits because Plaintiff is not entitled to 
general damages without pleading and 
proving: (1) defendant intended to prove defendant failed to publish a defendant failed to publish a 
defame plaintiff; or (2) defendant retraction upon demand as a retraction or defendant intended 
failed to publish a retraction upon 
demand. a retraction is considered not provide for recovery of 

it requires a plaintiff to plead and damages unless he proves 

condition to recovering general damages, to defame. The statute does 

in mitigation of damages, and these is punitive damges. 
no provision granting punitive damages. 

SOUTH DAKOTA: Apparently (although it would be a Not known. Supposedly eliminates punitive 
psohlem i€ the statute of limitationa 
were to run). 

- 4 h -  

damages in the event publication 
was made with belief in the 
truth of the matter published. 
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LDRC RETRA CTlON SURVEY - PAh. I - RESPONSES Icontiwedl 
7 .  CONDITION PRECEDENT? 8 .  EFFECT ON SUITS 9. EFFECT ON D W C E S  

TENNESSEE: No. State courts have held that under the Neither. 
statute a party failing to give such 
notice may maintain a libel action for 
compensatory, but not punitive damages. 
See Langford V. Vanderbilt University, 
287 S.W. 2d 32 (Tenn. 1 9 5 6 ) .  

Obviously, if a retraction is 
printed, it limits damages 
to compensatory. 

TENNESSEE: No. See response to no. 2.  

t 

To the extent that matters are some- Where the publisher complies 
times worked out between publishers with the statute in issuing a 
and potential plaintiffs in the correction, it provides, as a 
retraction process, the statute has matter of state law, an absolute 
some tendency to prevent the 
occurrence of libel actions. damages. 

bar to an award of punitive 

m: NO. The making of a retraction has served NO. A retraction only limits any 
served to discourage the filing of recovery to "actual damages" 
libel actions. which is not defined. Thus, 

general reputational damages are 
probably recoverable as well as 
attorney fees. 

VIRGINIB: NO. Neither . The statute could reduce damages 
in a given case, but no case can 
be pointed to in which this has 
happened. 

WEST VIRGINIA: NO. Neither. If used effectively, it has the 
potential to seduce both special 
and punitive damage awards. 

WISCONSIN: Yes. Compliance with the statute is The statute facilitates well-publicized Yes. The publisher's compliance 
a predicate to suit and non-compliance correction of erroneous news accounts with the statute eliminates any 
has been held to be grounds for dismissal therefore tends to discourage libel claim for punitive damages and 
upon motion. suits because the injused party is is considered evidence admissable 

able to have the record set straight on the question of mitigation of 
through a mechanism well short of actual damages. 
litigation. It certainly does not 
encourage litigation. 
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LDRC RETRACTION SURVEY - PART I - RESPONSES (Continuedl 
Questions Question 10: puestion 11: Question 12: 
10-12 What are the relative strengths and What features would improve this Do you have any other comments 

weaknesses of the statute? state statute? on the statute? 

ALABAMA: Strenaths: More clarity as to application and -_--_ 
A newspaper or other medium may preventive measure8 that the 
take preventive action to limit the newspaper or broadcast medium can 
damages recoverable to only actual take in order to protect itself 
damages, provided it retracts within would help improve this statute. 
ten days or within five day8 of first 
receiving notice of the plaintiff's 
demand for a retraction. I 

Weaknesses: 
It is that it is vague in some instances 
(e.g., breadth of application; substance, 
sire and positioning of the retraction). 
However, the substance, size and 
positioning of the retraction are not 
clearly outlined in the statute and what 
the retraction request must contain 
is unclear. 

ARIZONA: The statute has been deemed ----- ----- 
unconstitutional. 

CALIFORN1A:California has an excellent correction Other provisions of the California ---..- 
statute. It is a useful model for statute that could be improved have 
other states. See also No. 11 below. already been discussed. See No.e 

5 and 6 above. The requirement that 
a plaintiff know of the defamatory 
defamatory publication before the time 
limit on demanding a correction is 
triggered should be eliminated. 

CONNECTICUT: It would be preferable if the statute See No. 10. ----- 
were a condition precedent to the 
institution of suit, rather than to the 
obtaining of punitive damages. 
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LDRC RETRACT1 1 I - RESPONSES lcontinuedl ON SURVEY - 
10. STRENGTHS/WEAKNESSES 11. NEEDED IHPROVEKENTS 12. OTHER COHHENTS 

'LORIDA: StrenCtthE: It provides a technical The weaknesses identified in question ----- 
hurdle which plaintiffs' lawyers l0'should be rectified and 
frequently overlook and occasionally additionally, the statute would be 
induces plaintiffs to mise the improved if the requirement for 
statute of limitations. corrections to appear in as conspicuous 

Weaknesses: There is no definition of or at a comparable time as the original 
what ie a full and fair retraction. broadcast were eliminated. 
The time to retract is short. The 
statute does not bar compensatory 
damage6 and their is no bar of the 
use of the retraction as evidence of 
liability of malice. 

place and type as the original article 

Strenatha: Their practice effect of See No. 10. ----- S O R G  I& : 
promoting pre-litigation retraction 
demands, which provides some opportunity 
to media defendants to either resolve 
a complaint prior to litigation or to 
prepare for litigation. 

Weaknesses: they do not flatly 
require retraction requests as a 
prerequisite to suit and cannot be 
relied upon to bar punitive damages, 
given their "malice" window. In 
addition, the broadcast retraction 
statute requires a retraction to be 
broadcast within thres days, which is 
not a meaningful response period. 

w: Strenothe: Discourages libel euita by 
limiting damages where the broadcaster 
or publisher has provided appropriate 
mitigation. 

Weaknesses: Lack of detail for the 
content of the required retraction 
demand state the specific reason why the 
statement is claimed to be incorrect or 
defamatory. 

The content of the required retraction ----- 
should be more detailed and the 
statute should include a provision 
requiring the retraction demand to 
state the specific reason why the 
statement is claimed to be incorrect 
or defamatory. ' 
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The statute should be amended to ----- 
require plaintiffs to attach a copy 
of their retraction demand to the 
complaint, and making the complaint 
subject to dismissal if the retraction 
demand: a) has not been made; or b) is 
not attached. Alternatively, there 
should be express language that where 
no retraction demand is made, punitive 
damages may not be considered. 

; D - S O  S C o t  ad 

10. STRENCTHS/WEAKNESSES 11. NEEDED 1HPROVEHENTS 12. OTHER COHnENTS 

IIlaXANA: Strenotha: It requires the aggrieved 
party to specify the factual statements 
that are false, and correct them with 
reference to the true facts. It prevents 
the aggrieved party from making vague 
allegations that something in the article 
l a  not correct, while not specifying what 
the correct information is. Note this 
requirement only appliee to newspapers 
and news services, by virtue of a 1986 
amendment. The broadcast retraction 
statute was not amended in 1986, and 
thus retains the language that formerly 
appeared in both statutes, that the 
aggrieved party's written demand must 
specify "the words or acts which he or 
they allege to be false and defamatory." 

Weaknesses: In practice, it does not 
force plaintiffs to attach a copy of 
their retraction demand to the 
complaint, and making the complaining 
subject to dismissal if the retraction 
demand a) has not been made or b) is 
not attached. Alternatively, there 
should be express language that where 
no retraction demand is made, punitive 
damages may not be considered. 
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VJRC R E T M  CTION SURVEY - PAI . - RESPONSES (Continuedl 
10. STRENCTHS/WEAKNESSES 11. NEEDED IMPROVEMENTS 12. OTHER COMMENTS 

IOWA: strena the: It can open dialogue and 
prevent suits. It may eliminate recovery 
of more than actual damages if a retraction 
is not requested prior to institution of 
litigation. 

Maior weaknesses: The two-week time frame 
for printing or  issuing retraction upon 
request may be unreasonable. 
require that the claimant specify the 
particular false and defamatory statements 
and that the claimant produce facts to 
support the claim that the statements 
are false. The overall applicability of 
the statute is in question in light of the 

It does not 

opinion. 

flinor Droblemsr Requirements with respect 
to the location of the retraction are no 
longer in keeping with the actual practice 
of publications. Statute ignores the 
constitutionaliration of libel law. Iowa 
Code S 659.4 imposes special duty with 
respect to candidates for political office 
that a retraction with respect to candidates 
be published on "the editorial page." The 
constitutionality and practicality of this 
requirement are both in question. Iowa 
Code S 659.4 makes the retraction provision6 
inapplicable to "libel imputing sexual 
misconduct to any persons." 

In light of the JOnes decision, legis- __--_ 
lative reenactment of a retraction 
statute to cure the constitutional 
deficiencies is needed. An additional 
provision requiring specification of 
the libelous statements and the factual 
basis for the claim that each 
statement is false would be helpful. 
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LDRC RETRA CTXON SURVEY - PART I - RESPONSES lcontinue d l  

SSES 11. NEEDED IflPROVEXENTS 12. OTHER COMMENTS 10. CNGTHS/WEAKh 

KENTUCKY: The statutes are relatively clear The implementation of a notice ----- 
and therefore, the parties are generally mechanism or condition precedent 
able to comply with the provisions of the 
statute. However, the lack of a notice 
mechanism and/or a condition precedent 
provision are relative woakne66e11 in 
Kentucky's statutory structure. 

provision would improve the statute. 

u: The strength is that it brings voluntary The statute should mandate notice as _---.. 
coersion on potential plaintiffs to condition of a suit. 
bring misstatements to the attention of 
publishers for timely correction. The 
probable weakness is that it does not 
mandate such notice by making it a 
condition of suit. 

i 

XASSACHUSETTS: It is a weak statute that has ----- ----- 
probably had very little impact. It mostly 
restates the common law position that a 
retraction may be considered in mitigation 
of damages. 

!4ICHICANr From the defense standpoint, receipt of See No. 10. --_-- 
a retraction provides the opportunity to 
review the complained-of coverage generally 
while the events are fresh in the reporter's 
mind and before the pressures of litigation. 
From the plaintiff's standpoint, if there 
Fa in tact an error, most publiehere w i l l  
correct it upon request from the potential 
plaintiff. If the statute ha6 any weakness, 
it is that it doe8 not require a demand for 
retraction be sent within any specific and 
relatively short time period. 
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W A C  RETW A - - RESPONSES IContlnuedL CTION SURVEY - 
10. STRENCTHS/WEAMESSES 11. NEEDED IMPROVEMENTS 12. OTHER COMMENTS 

$-: Strenothe : Can open dialogue and 1) Set deadline for serving retraction ----- 
prevent suits; eliminates punitive damages 
entirely if retraction is published. 
Bator weaknesaeq: Does not set reasonable 
time period after publication for service 
of demand for retraction; does not require, 
strongly enough, that claimant specify 
the particular false and defamatory 
statements and that claimant produce facts 
to support claim that etatementq are false; 

is often too short, particularly if 
initial demand is vague. 

Hinor problems: Requirements regarding 
location of retraction are no longer in 
keeping with actual statute of 
publications; statutory language is 
convoluted and confusing; exception for 
"any libel impugning unchastity to a 
woman" is archaic. 

.. one-week period for publishing retraction 

I 

notice. 2 )  Extend time for publishing 
retraction. 3 )  Extend statute to all 
libelous statements. 4) Require that the 
retraction demand specify each 
statement claimed to be libelous and 
the factual basis for the claim that 
each statement is false. 

-I: St renathq: The ten-day notice 
requirement Le a condition precedent to 
filing a defamation action against a 
publisher or broadcaster. The State 
Supreme court has held that the ten-day 
notice requirement "muet be satisfied 
within the statutory limitation period 
[of one-year 1. " @- si s' i 
publishers Cor-g., 503 So. 2d 241, 242-43 
(Hiss.), 13 Had. L. Rptr. 2080 (1987). 
Another strength is that the statute 
appears to limit the plaintiff's right 
of recovery to actual damages if the 
media defendant follows its requirements. 

The statute could be more explicit ----- 
in identifying the types of media 
defendants that are entitled to its 
benefits. It should require a requester 
to ask for a retraction as a condition 
pecedent to filing suit. It should also 
eliminate the requirement that a publisher 
publisher o r  broadcaster must prove that 
the original misstatement or  error was 
the result of "an honest mistake" before 
limiting recovery to actual damages, 
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LDRC RETRACTION S URVEY - T I  - RESPONSES Icontinu ed L 

10. STRENGTHS/WEAKNESSES 11. NEEDED IMPROVEHENTS 12. OTHER COKHENTS 

~SSISSIPPI.: 
(Continued) 

WeaknesSeQ: The statute does not 
explicitly require a requester to ask for 
a retraction as a condition precedent to 
filing suitr it only requiree notice of the 
alleged defamation. Thie can lead to an 
unsophisticated publisher or broadcaster 
failing to comply with the statute due to 
a lack of knowledge about the statute's 
requirements and benefits. We have seen 
this happen in at least one instance. The 
criteria for determining whether a publisher 
or broadcaster ha8 complied with the statute 
should be clearer and written in terms that 
would enable a media defendant to obtain 
summary judgment on thie issue where 
appropriate. 

HONTANA: The statute is constitutionally valid A time limit on notices. 
and does discourage libel actions. It 
doe6 not contain a requirement that the 
notice be made within certain prescribed 
time limits and correction requeets can 
come as long as shortly before the 
statute of limitations runs. 

NEBRASM: Strenaths: Very effective as to minor Disallow all suits unless retraction Would be very difficult 
errors, and where damages are all is requested and denied. politically to strength it. 
subjective the plaintiff defange. 

Weaknesses: Actual malice is statute 
refers to common-law, not constitutional. 
Plaintiffs can always at least make a 
run at common law malice. 
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&DRC RETM CTION SURVEY - PAR, I - RESPONSES fcontinuedl 
10. STRENCTHS/WEAKNESSES 11. NEEDED IMPROVEMENTS 1 2 .  OTHER COHt4ENTS 

m: This statute is very similar to the The requirement that a plaintiff know __-_- 
California correction statute, cal. Civ. about the defamatory statement before 
code 5 48a, except it gives a potential 
plaintiff 90 days to demand a retraction 
(in contrast to the 20 daye California 
allows). The 90-day period is excessive. 
A shorter period is more in line with the 
policy behind a retraction statute -- that 
is, to encourage swift mitigation of 
damages to a harmed party's reputation. 

, 

the 90-day demand period begins running 
should be eliminated. The statutes 
should specifically identify the person 
or persons who may be served with a 
demand for retraction, to ensure that the 
demand reaches the ultimate decisionmaker, 
rather than a reporter or editor's 
wastebasket. The statutes also should 
be explicitly extended to magazines and 
perhaps other forms of mass media. The 
90-day demand period should be shortened, 
and the sufficiency of a correction should 
be a question of law, not fact. 

NEW JERSEY: The statute has limited applicability The statute would be more effective if There is a lack of clarity in 
p o s t - w  because it focuses principally if compliance therewith limited actual o u r  case law as to the 
on limiting punitive damages. As noted, it damages. and/or affected liability. It timeliness required of a 
also appears to apply only to print news 
media. It may, however, in cases where demand for retraction a prerequisite of failure to retract on issue of 
a retraction is made, deter a lawsuit. to suit. actual malice. See Schwartz v. 

also might be preferable to make a retraction, and the relevance 

Warral Publications, 2 5 8  N.J. 
Super.  493, 610 A.2d 425 (App. 
Oiv. 1992). 

-55-  

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC R RT I - RESPONSES lCOntin ued L ETPACTION SURVEY - 
10. STRENCTHS/WEAKNESSES 11. NEEDED IHPROVEHENTS 12. OTHER COWENTS 

FORTH CAROLINA: It is debatable whether, in casee See No. 10. 
that involve matters of "public concern," 
thi8 statute provide8 any protection 
greater than the First Amendment protection 
enunciated in Gertz v. Welch . Nonetheless, 
compliance with the statute apparently 
matters tremendouely in negotiations with 
plaintiffs or potential plaintiffs and in 
the attitude of judges who are considering 
motions to dismiss and summary judgment 
motions. ( A  refusal to publleh a 
correction/retraction when there has been 
an honest factual mistake would not 
favorably impress many judges in this 
state.) Perhaps the greatest etrength of 
the statute is its very existence. It puts 
even plaintiffs (and legal counsel) with no 
knowledge of the ramifications of Gertz on 
notice that they will receive no windfall 
punitive damages from a simple, honest 
mistake, however unloved the newspaper or 
broadcaster may be in the relevant 
jurisdiction. Its greatest weaknese is that 
it arguably leaves ae queetlons o f  fact the 
determination of whether the original article 
was published in "good faith" and whether 
there were "reasonable grounds for believing 
it to be true." In addition, the requirement8 
of a "full and fair correction, apology and 
retraction" make the wording of normally 
straightforward corrections somewhat 
cumbersome. The statute could be improved 
by streamlining some of that language and by 
removing the "good faith" and "reasonable 
grounds" language. 
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10. STRENGTHS/WEAKNESSES 11. NEEDED IHPROVEXENTS 12. OTHER COMMENTS 

jORTH D AKOTA: It doesn't cover all of the media Improvements would include longer time It probably needs general 
and the time frames are too short. The frdmes, elimination of special provision updating. 
special requirements for politicians for politicians, and additional 
are not practical and probably unconeti- media coverage. 
tutional. Its strengths are condition 
precedent and the mitigation of damages. 
Additionally, at leaet in North Dakota, 
plaintiffs demand the retraction well 
before they are ready to sue. Thus, 
publishers do have some chances to 

I- negotiate themselves out of a suit. 

m: Ohio's statutes are relatively clear and, See No. 10. ---__ 
therefore, the parties are generally able 
to follow and comply with the provisions 
of the statutes. However, the lack of 
a notice mechanism and/or a condition 
precedent provision are relative weak- 
nesses in Ohio's statutory structure. 

-~ 
)KLAHOWI No known strengths. 5 1 4 4 7 . 5  may be Nothing could improve 5 1 4 4 7 . 5  except its They are virtually ignored in 

unconstitutional. repeal. If S 1446a were simplified -- Oklahoma. 
eliminate "honest mistake" language, do 
away with exceptions -- and if it were a 
condition precedent to suit, it might 
be useful and reflect a fairer 
trade-off to the media. It should 
also be modified to cover broadcasters 
as well ae print media. 
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bDRC R E T M  CTION SURVEY - T I - RESPONSES fcontinuedl 

10. STRENGTHS/WEAKNESSES 11. NEEDED IMPROVEMENTS 12. OTHER COMMENTS 
~~~~ ~ ~ ~ ~ m: Strenothe: No general damages without Less ambiguous language governing ----- 

a retraction or intentional defamation 
and no punitive damages. Plaintiff 
Obtain6 a prompt retraction if notice media communications. Extending the 
is given. 
defendants on notice of most potential 

Weaknesses: The statute only covers 
mass media communications. There is 
no clear definition of “6Ub6tantially 
as conspicuous a manner“ to guide the 
publication of retractions. Defendant 
has two weeks to investigate and publish 
a retraction. 

how to publish an adequate retraction. 
Extending the statute to non-mass media 

length of time defendant has to publish 
publish a retraction. 

The notice provision puts 

libel suits. 

SOUTH DAKOT?,: Obviously, retraction doesn‘t serve Almost anything would be an improvement. ----- 
much purpose, except in cases in which 
punitive6 could be recovered; however, 
the requirement that to take advantage 
of retraction, the publisher must have 
a good faith belief in the truth would 
generally eliminate the prospect of 
punitivee anyway. In short, its value 
is severely limited. 

TENNESSEE: The strength of the statute is that it Expanding the applicability of the No. 
allows publishers to avoid liability for statute to broadcasters would be an 
punitive damages when a mistake has been 
made. weaknesses of the statute are that 
it does not apply to broadcasters and 
that it does not affect compensatory 
damages. 

improvement. 
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10. STRENCTHS/WEAKNESSES 11. NEEDED IMPROVEMENTS 12. OTHER COHHENTS 

Include broadcasters and other _ - _ _  TENNESSEq: The omission Of broadcaeters and other 
publishers, the "front page" placement publishers within the statute. 
requirements for corrections, and the Eliminate the "front page" placement 
fact that the statute is not interpreted requirement for corrections, and 
as a condition precedent to instituting interpret the statute as a condition 
a libel action are the principal precedent to instituting a libel 
weaknessas. act ion. 

~~~ ~ ~ ~ w: Strenaths: The statute encourages The response period should be increased. It is outdated and does not deal 

I' 
plaintiffs to make retraction demands 
and thus gives newspapers the opportunity special and the "good faith" requirement 
to retract or otherwise negotiate a 
resolution without litigation. should be eliminated. 
Weaknesses: The statute dOe6n't apply 
to all media, and it appears to preclude 
only punitive damagee. 

All damages should be banned except 

for retraction to become effective 

with defamatory connotations. 

----- VIRCINII \ :  The statute merely permits the fact that If the statute cut off damagee other 
a retraction was made to come in as than actual pecuniary damages it 
evidence. It does not mean that a would be enormously improved, but 
jury will give that fact any that is wishful thinking. 
consideration. 

WEST VIRGIN14 : Strenathq : It gives media broad Haking a demand for an apology or It is rarely used. 
discretion a6 to application of statute. retraction a precondition for suit. 
Weakneeses: The demand for retraction 
or apology is not a pre-condition to 
suit. 

WISCONSIN: The statute works well and has had a See No. 10. The statute has been interpreted 
salutarv effect both upon Dublishers in several published opinions as - 
and prospective plaintiffs in Wisconsin. 
It requires requestor to state true 
facts and sources. Publication of 
correction6 is an absolute defense 
against punitive damages. However, a 
major and glaring weakness is its 
failure to include broadcaaters 
among those protected by the statute. 
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requiring notice to prospective 
defendants who, while not 
themselves publishers, are the 
source of information aubsequent- 
ly published and on the basis of 
which a libel claim Le asserted. 
In other words, sources are 
protected to the same extent as 
the newapaper publisher. 
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&DRC RETRACT1 ON SURVEY - PART I1  - RESPONSES 

Questions Question 1 : Question 2: Question 3: 
1-3 Please describe how the issue of If you know, please explain why your Have there been previous attempts 

retraction handled in your state. state has not enacted a retraction to enact retraction legislation7 
statute7 I f  eo, please describe. 

m: In the absence of a retraction There is no strong constituency NO. 
statute, there is by definition no favoring such a provision and conse- 
uniform treatment of retraction demands. quently the legislature has little 
However, there is consistency, if not interest. Libel suits are so 
unanimity, in approach. When a infrequent (only one news organization 
complaint is received, the matter is recalls having more than two libel 
reviewed and any appropriate correction suits in a twenty-year period) that 
Or clarification is promptly made. Host, there is nothing to trigger the 
at least the larger papers, utilize a enthusiasm and momentum neceseary 
standing "correction box." Some to push a statute through. 
automatically involve couneel. Most 
handle it through the reporter who did 
the story in the first instance, and 
usually through an editor as backup or 
for final authority. All say their 
practice of running corrections would not 
change if there were a retraction statute, 
because they make corrections now based 
on consideration of  professionalism, 
institutional integrity, and credibility 
in their communities. Some also 
acknowledge an awareneas that prompt 
and fair attention to retraction demands 
probably has a significant bearing on 
whether a suit will be filed, and feel 
it will impact potential damage awards. 
All said that inability to gain assurance 
that no suit would be filed, or that a 
retraction would not be used as an 
admission against them, has never been 
the basis for withholding a correction 
or retraction. 
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D R C  RETRA CTION SURVEY - PARI i 1  - RESPONSES (Continued) 
1. NON-STATUTORY RETRACTION 2. WHY NO STATUTE7 3. PRIOR LEGISLATIVE ACTIVITY? 

pRKANSAS: The Arkansas Supreme Court has stated The issue has apparently never been No knowledge. 
that evidence of retraction can be presented to the Arkansae Legislature. 
submitted to support a defense of 
mitigation of damages. !&Q& 

Ark. 168, 345 S.W.2d 34 (1961). 
. V .  ob , 233 

PELAWARE: Plaintiffs tend not to ask for a A bill has never been presented. There has been discusaion, but a 
retraction then wait until the statute bill has never been presented. 
of limitations is about to expire to 

difficult to defend because witnesses 
disappear, memories fade, etc. When 
a retraction is requested the defendant 
is put on notice that there may be a 
problem. 

I' file suit. This make6 the suit 

I 
PISTRICT OF COLUHBII(: 

No statutory or common law mechanism There hpve apparently been no efforts NO knowledge -- for at least the 
is in place with reepect to handling to adopt a retraction statute, at laet five years. 
retractions and determining their least in the last 15 years. 
impact on defamation claims. As a 
result, the issue of retractions is 
presently handled on an basis 
by news organizations and counsel. 
which determine on a case-by-case or 
client-by-client baeis how to utilize 
retractions and respond to retraction 
demands. 

There is little case law on the subject 
of the impact and use of retractions. 
However, media defendants who have 
published retractions can mitigate or 
eliminate damages, and even arguably 
liability. Se e. e.a.. Am erican Postal 
Workers Union V. United States Postal 
Service, 830 F.Zd 294, 307 n.22 
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LDRC RETRA CTION SURVEY - T I1 - RESPONSES (Continued) 
1. NON-STATUTORY RETRACTION 2. WHY NO STATUTE? 3. PRIOR LEGISLATIVE ACTIVITY? 

PISTRICT OF coLumr&: 
(Continued) 

(D.C. cir. 1987) (in u, court states 
“any harm that might be presumed to have 
resulted from [published] statements must 
equally be presumed to have been largely 
or wholly dissipated by [a] retraction”); 
jjoffman v. Washinoton P ost  CO., 433 F. 
Supp. 600, 605 (D.D.C. 1977) (“it is 
significant and tends to negate any 
inference of actual malice on the part of 
the Post Company that it published a 
retraction on the indisputably inaccurate 
portions” of the article), aff‘d, 578 
F.2d 442 (D.C. Cir. 1978). 

-I No statutory requirement. Each media No one has seen any need for one. There have been no serious bills, 
handlee request for retraction on case- 
by-case basic. It 16 often an ethical 
retraction legal psoblem. 

only ones introduced by angry 
legislators who were subjects of 
unfriendly stories. 

ILLINOIS: Illinois law provides little guidance on 
the retraction issues. Case law on 
retractions i s  sparse and ancient. &, 
Storey V. Wallace, 60 Ill. 51 (1871). 
A prompt retraction will not absolve 
the publisher of liability but is 
evidence of mitigation of damages. Id. 

The paucity of case law is a probable 
result of two factors: 

1) The retraction issue would most likely 
arise in a reported decision involving 
an appeal from an adverse jury verdict. 
The focus of most appeals is on fault 
and truth, and if truth was in doubt 
(b, a retraction made) the case was 
probably disposed of before trial -- 
indeed, early on. 

Though we can only speculate, probably The only time It has been con- 
does not have a statute because sidered recently is when the 
publishers have never pushed foe it. Uniform Defamation Act was 
The Illinois Press Association (IPA) introduced in 1990 and 1989. The 
reports that there has been little IPA opposed the Uniform Act but 
effort to push a retraction statute. took the position that a retraction 

statute may be a good idea. The 
discussion never really went 
anywhere. 
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1. NON-STATUTORY RETRACTION 2 .  WHY NO STATUTE? 3. PRIOR LEGISLATIVE ACTIVITY? 

JLLINOIS:  2 )  The convent iona l  wisdom among a 
( C o n t  ) number of p u b l i s h e r s  used t o  be 

t h a t  a retraction was an admission 
of l i a b i l i t y  and would only  be  used 
a g a i n s t  you. Accordingly,  o u r  s e n s e  
was t h a t  r e t r a c t i o n s  used t o  be rare. 

Today, r e t r a c t i o n ,  c l a r i f i c a t i o n ,  or 
c o r r e c t i o n  is more preva len t .  For 
example, t h e  S h i c a a  o Tribunq has  a f u l l  
t i m e  P u b l i c  E d i t o r  t o  d e a l  wi th  com- 
p l a i n t 8  about "accuracy,  honesty and 
f a i r  play." Media lawyers have also 
come t o  real ize  t h a t  r e t r a c t i o n s  in 
c a s e s  where t h e r e  is in f a c t  an e r r o r  
are h e l p f u l  i n  l i t i g a t i o n .  S e v e r a l  y e a r s  
ago a n  I l l i n o i s  t r i a l  judge set a s i d e  a 
$2 m i l l i o n  v e r d i c t  a g a i n s t  Dow Jones 
o r d e r i n g  a new t r i a l  on damages in 
Crinklev  v. Dow Jones, a c a s e  where 
t h e r e  had been a n e x t  day r e t r a c t i o n ,  
and w h i l e  t h e  t r i a l  judge wrote no 
opin ion ,  it is b e l i e v e d  t h a t  t h e  
r e t r a c t i o n  was a f a c t o r  in s e t t i n g  
a s i d e  t h i s  l a r g e  v e r d i c t .  

I* 

u: I f  a r e t r a c t i o n  is publ i shed ,  it can  be  A r e t r a c t i o n  s t a t u t e  has a p p a r e n t l y  Not known. 
c i t e d  as evidence in m i t i g a t i o n  of neve r  been proposed. 
damages. 

Not known. Not known. LOU1 S I A N  A: On an a b a s i s .  Cases hold t h a t  
r e t r a c t i o n  is a " m i t i g a t i n g  f a c t o r , "  
i .e.,  reducing damages and tending  
t o  d i s p r o v e  o r d i n a r y  malice .  

J ~ R Y L A N D :  I t  i s  a f a c t o r  t o  be  cons idered  in T h e r e  h a s  been no push for euch Not known. 
m i t i g a t i o n  of damages. l e g i s l a t i o n ,  and no untoward t r i a l  

r e s u l t s  g e n e r a l l y  w h i c h  would provide  
an i n c e n t i v e  f o r  s u c h  l e g i s l a t i o n .  
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- - S ONS (Continued) 

1. NON-STATUTORY RETRACTION 2. WHY NO STATUTE? 3. PRIOR LEGISLATIVE ACTIVITY? 

IIISSOURI-: There appears to be no case which Uncertain. However, to our knowledge Not known. 
discusses the effect of a retraction. 
Presumably, however, a retraction would force from the media or the legal 
be admissable into evidence to mitigate 
the damage6 suffered by the plaintiff. statute. 
Missouri Rule of Civil Procedure 
55.20 allows the defendant to assert 
in his answer "any mitigating clrcum- 
stances admissible in evidence to 
reduce the amount of damages; and . . . he may give in evidence any 
mitigating circumstances." 

PEW HAMPSHIRE: In one case involving a retraction 
or correction, the defense argued that 
the correction, which the plaintiff 
conceded accurately reported his 
position, contained the same sting as 
the original article about which the 
plaintiff had complained. The jury 
rejected the argument and awarded 
plaintiff S300,OOO in damages. In the 
final analysis, the correction probably 
had no impact on liability or damages. 

there ha6 never been any significant 

profession towards adoption of a 

FEW HEXICOrRetraction may be considered as an There has been no legislative Yes. It died in committee. 
issue for consideration of damages. support for such a bill. 

NEW YORK: Evidence of a full and complete retrac- Presumably because of insufficient Not known. However, efforts are 
tion is admissable generally as evidence support in the legislature and trial underway in the Hedia Law Conunittee 
of good faith, but may be limlted to the bar opposition. of the State Bar Association. 
issue of punitive damagee. Evidence of 
an insufficient retraction may be intro- 
duced to show bad faith and may aggravate 
compensatory damages. Failure to retract 
should not be evidence of malice, but some 
courts have held that it is. 

-64- 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



p - - S ON (Continued) 

1. NON-STATUTORY RETRACTION 2. WHY NO STATUTE? 3. PRIOR LEGISLATIVE ACTIVITY? 

PENN Not known. SYLVANIq: Informally, as part of settlement Not known. 
discussions, or voluntarily when press 
entity feels it is justified. 

Not known. pHOOE ISLAN D: There is no mandatory process; Not known. 
retractions are voluntary. 

SOUTH CAROLINS : Retraction is a matter to be south Carolina is generally oriented Not known. 
to providing as many remedies as considered in mitigation only. See 

Roaers V. Florence Prin tina Co ., 233 possible to claimants. A retraction 
S.C. 567, 106 S.E. Zd 567 (1959) would eliminate a long-standing remedy. 
(flitigation of punitive damages). 

A retraction may be shown in mitigation 
of damages, but it does not defeat a 
plaintiff's claim of libel or slander. 
Texas Civil Practice .5 Remedies Code 
Section 73.003. sought at that time, and no major 

.. 

TEXAS: Texas ha6 had its statutory libel 
scheme since the turn of the century, 
with the last major change occuring 

See No. 2. 

, in 1925. No retraction statute was 

effort has been mounted to enact a 
retraction statute. It has not been 
considered a high priority item. 

VERnO"J: The issue is governed by common law There has probably been no lobbying No. 
principles. The Vermont Supreme Court effort made. Such "pre-suit" 
has never addressed the concept of might get a chilly reception in the 
retraction, either as a prerequisite Vermont legislature, which is a 
to suit or as a factor bearing on "citizens" legislature with only 
liability. Without statutory directives, two or three attorneys at present. 
the Court would likely view retraction 
as a factor bearing on damages, at best. 
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-PACTION C SURVEY - P M T  XI - RESPONSES (Continued) 
1. NON-STATUTORY RETRACTION 2. WHY NO STATUTE? 3. PRIOR LEGISLATIVE ACTIVITY? 

WASHINGT0N:ODly one appellate decision, Coffman V r  
Suokane Chronicle Publishins C o., 65 
Wash. 1, 117 P.596 (1911), addresses 
retraction in any depth. It stated 
in mi 
When a newspaper has libeled a person 
the duty is imposed upon it to make 
a full and complete retraction. If it 
does so, it may plead and show such 
retraction in mitigation of damages 
. . . .An offer to the person libeled 
to publish any reasonable or truthful 
statement he may desire will not of 
itself constitute a correction of 
the wrong, nor will it deprive the 
libel party of his right to recover 
damages if he does not avail himself 
of the offer. 

65 Wash. at 10, 117 P. at 600. Coffman 
rejected the defendant's contention that 
the plaintiff had a duty to demand a 
retraction, and a subsequent case, 
Carey v. Hearst Publications. Inc., 19 
Wash. 2d 655, 662, 143 P.2d 857, 861 
(1943), has cited goffman with approval 
on the point. 

so far as we are aware, the Not known I 
legislature has not given active 
consideration to a retraction statute 
within the last thirty years. Although 
it is hard to attribute reasons for 
this or any other legislative inaction, 
we can identify some reasons why the 
news media have not pressed for a 
retraction statute. First, the 
Washington Supreme Court has generally 
been quite receptive to the media's 
arguments for the need to limit 
defamation liability and damages to 
ensure that speech is protected. 
Second, punitive damages are not 
recoverable in Washington in defamation 
suits or any other type of lawsuit. AS 
a result of these two factors, there 
has been relatively little exposure 
to defamation liability in Washington, 
and a retraction statute consequently 
has been a low legislative priority 
for Washington media. 

WYOMING: Based upon a review of applicable Not known. Not known. 
statutes and case law, the issue has 
not been directly addressed. 
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(Continued) 

I 

QueStiOnS nuestLon4: guestion 5: 
4-5 How would you assess the current implications for 

your state's media in the absence of a statute, in Sections 13-15 were enacted in your state, how 
in terms of their correction or retraction. 
practices? libel litigation, be changed? 

If a statute containing provisions similar to those 

would such media practicea. or  the courae Of 

and retractions. Decisions with respect to 
retractions are made with little basis to determine 
the impact that they might have on discouraging or 
or terminating litigation or on mitigating damages. 

m: Many of the news organizations say they already 
"err" on the side of caution, at least where the 
integrity of the organization is not compromised, 
by printing a correction when a demand is made. 
It seems likely that passage of a retraction 
statute may lead to retractions in a few more 
marginal cases. There would be eubstantial 
benefits for the media in terms of minimizing 
exposure for potential damages, but there probably 
would be minimal effect Ln terms of correction or 
retraction practices. There was speculation on the 
part of a couple of editors that having a statute in 
place might embolden some of the more timid. 
However, the consensua -- including these editors -- was that behavior will continue to be shaped.by 
the same forces at work now, ranging from professional 
ethics to fear of displeasing advertisers. 

It is questionable whether media practices would be 
changed if there were a retraction statute, for the 
reasons noted above. As a practical matter, a number of 
news organizations would probably develop more routines for 
dealing with retraction and correction requests because the 
existence of the statute would probably spur the filing of 
more such requests. A number of editors or news directors 
anticipate that with a statute, there will be an increase'in 
retraction demands by those unhappy with news coverage, 
without respect to merits. Libel litigation might be 
affected positively -- from the defense perspective -- 
particularly if the statute adopted contained a provision 
similar to S48a.l of the California Civil Code with a 
self-executing deadline for making retraction demands. 

~~ 

RRKANSAS: Host newspapers will print a correction or Few libel actions have been filed against media defendants 
retraction of a factual error. Broadcast media are in this state over the past several years. However, if a 
less likely to do so. retraction statute such as the one described in S 13-15 

were enacted, fewer libel lawauita would be flled against 
media defendants. 

DELAWARE: fledia will COereCt or retract when requested and if Would have little effect. 
appropriate. 

I 
A similar retraction statute -- particularly with the 
modifications set forth -- would seem to offer the media 
a means to minimize and defuse libel litigation. For 
example, a properly written retraction statute might 
afford media the opportunity to stave off litigation by 
recognizing the "implication" of certain publications 
without conceding that such an implication was intended or 
had been communicated. 
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CDRC RETRA CTION S URVEY - PART I1 - RESPONSES (Continued) 
4 .  CURRENT NON-STATUTORY PRACTICE7 5. POTENTIAL IMPACT OF UDA7 

m: The decision to correct or retract should not be There would be dramatic changes, as there are now no legal 
statutorily impoeed. requirements, benefits, or deterrents with regard to 

deciding whether to retract. 

ILLINOIS: our sense is that the media, at least the newspapers, A retraction statute would encourage corrections and 
are publishing clarifications and corrections more clarifications and, if crafted properly, could provide 
frequently. needed guidance. If there is a limitation on pecuniary 

recovery in a retraction case, you will see more 
retractions and less litigation. 

The media would probably publish a few more retractions 
than they do currently, in instances where they have 
previously considered a retraction unwarranted. 

:-: The media in Kansas generally publish corrections/ 
clarifications if warranted by the facts, and 
without overriding consideration of its potential 
litigation. 

LOUISIANA: Generally, the flexibility in handling corrections It would, in effect, require compliance with statutory 
and retractions without statutory standards 
outweighs advantages of a retraction statute. 

standards for retraction for fear of getting stuck with 
attorneys' fees per Section 11. 

MARYLAND : Hoot responsible publishers in thi6 state See ( 4 ) .  However, the complaint alternative in 
cucrently publish retractions without legislative Section 13(b) should be refined 80 that the allegations 
incentive. However, a properly drafted retraction of the Complaint comply with the particulars @et forth 
statute that leaves little room for judicial 13(a). 
interpretation and f o r  using a broad and ill-defined 
set Of complaint allegations to escape the 
requirements of draft Section 13(a) will prove 
beneficial in encouraging quick resolution, and 
limiting damages on both sides. 
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CDRC RETRACT1 RT I 1  - RESPONSES (Continued) ON SURVEY - 
4 .  CURRENT NON-STATUTORY PRACTICE? 5 .  POTENTIAL IHPACT OF UDA? 

SISSOURZ: As far as editorial policies of the media, the These provisions from the proposed statute do not seem to 
absence of a retraction statute seems to have 
little effect. Host of our media clients are 
professional and expeditious i n  handling requests 
for retraction, realizing the important journalistic 
and legal implications for promptly correcting any 
errors. However, the absence of a retraction 
statute means that in many instances, the first 
awareness that our media clients have of any 
inaccuracy is after the filing of a lawsuit. Given 
the length of the statute of limitations, there is 
often little that can be done i n  the way of 
mitigating damages at that point in time. For that 
reason, we believe that any retraction request 
requirement should be mandatory. (see # 5 ) .  

require that a retractlon request be made and do not set 
forth a time frame in which the request for retraction must 
be made. Accordingly, few of the concerns addressed in 
response to question C 4  above, would be resolved. We feel 
that any proposed Retraction Statute must include provisions 
mandatinq a request for retraction within a reasonable time 
(a, 30 days), and in the event such a request is not 
made, the plaintiff either should be precluded from pursuing 
a defamation action altogether or limited in the types of 
damages which he or she can receive. 

Specifically, a plaintiff not requesting a retraction should 
be limited to the recovery of special damages (i.e., out of 
pocket damages actually proven to have occured as a direct 
and proximate result of the alleged defamation). This 
would provide a nonrequesting plaintiff with a remedy for 
actuaLeconomic loss resulting from a defamation, but would 
limit his remedies for intangible loss such as emotional 
distress, mental anguiah, etc. arising from the 
defamation. It is reasonable to limit such damages where 
plaintiff ha6 not requested a retraction because it is 
reasonable to conclude that a plaintiff emotionally 
distressed by a defamation would attempt to correct the 
situation by way of a request for a retraction. If he 
fails to do so, then he should be consequently limited in 
the damages which he can seek. 

gEW HAUPSHIRE: The absence of a retraction statute has probably For the reasons stated in the preceding answer, the 
not had a significant impact on the New Hampshire adoption of the model retraction statute would not have 
media. They follow the rule that L f  their origlnal a material impact on New Hampshire media. They will 
article is incorrect and they become aware of the continue to publish retractions for journalistic, not 
error, they will correct it without regard to legal, considerations. 
potential legal consequences, because they believe 
it is required by good journalistic practices. O n  the other hand, adoption of the model retraction statute 

would have a material impact on trial of libel cases in New 
Hampshire because it would significantly alter, and 
curtail, the relief to which a libel plaintiff is 
entitled. Indeed, it might even discourage the filing of 
libel actions where the retraction was published almost 
immediately after the original article, and the plaintiff 
could not show special damages. 
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D R C  RETRACTION SURVEY - T I1 - RESPONSES (Continued] 
4 .  CURRENT NON-STATUTORY PRACTICE7 5. POTENTIAL IflPACT OF UDA? 

NEW MEXICO: There is no real incentive to retract. It would significantly reduce the amount of libel 
litigation. 

NEW YORK: A retraction statute would be desirable, because it The media would be forced to decide promptly whether to 
would limit a plaintiff's recovery to special publish or broadcast a retraction. Broadcasters and daily 
damages where a retraction is published or 
broadcast. In practice, many retractions are book publishers would find it difficult to comply with the 
negotiated in exchange for a release or agreement not time limit and the "same audience" provisions. 
to sue. However, eetractLons now mitigate damage 
claims, even in the absence of a statute. 

newspapers would benefit, but monthly publications and 

PENNSYLVANIA: Lack of statute has probably not had any effect on Some media might feel a greater incentive to retract to 
retraction practices. escape the fears of punitive damges, but on the whole, 

there probably would be not much of a change. 

RHODE ISLAND: Retractions, corrections or clarifications are Not known. 
published when warranted and they very often satisfy 
the complainant. 

SOUTH CAROLIN4: Generally speaking both the print and Media practices probably would not be changed, however it 
broadcast media will provide either a correction o r  
a setraction of  improper material. Such is only an action. That would be a significant change. 
useful as mitigation of punitive damages. 

would affect the right of a potential plaintiff to bring 

- TEXAS: The lack of a retraction statute does not If a statute containing Sections 13-15 were enacted, it 
affect the correction or retraction policies of most would have the potential to reduce libel claims. The 
of the state's media. The practice of most media media in Texas have generally been willing to correct 
is to print a correction or a retraction where it is errors when they occur and to make it clear where 
shown that a mistake has been made. Sometimes those implications may arise that were not intended. A 
are done with the approval of the potential plaintiff provision that would allow a retraction to foreclose 
and sometimes not. a libel claim would be an improvement because it would 

allow the media to foreclose claims instead of just 
mitigating damages. It might also encourage retractions or 
corrections where they might not be made today for fear of 
being considered an admission. 
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LDRC RETRA CTION SURVEY - I I1 - ESPONSES (Continued) 

4 .  CURRENT NON-STATUTORY PRACTICE7 5. POTENTIRL IHPACT OF VDA? 

m: 
(Cont. ) For the retraction statute to be effective, however, it 

would have to clearly apply to claims for false light 
invasion of privacy. 

One of the dangers of such a statute, however, may be the 
temptation to back off stories or provide a retraction to 
the plaintiff where no false statement or  false implication 
had occurred simply to avoid the cost of a libel suit. 
Despite these dangers, however, such a retraction statute 
would probably benefit potential libel defendants in Texas. 

VERMONT: Clearly, the media would be assisted by a retraction It would be beneficial. It would reduce libel litigation 
statute. Presently, there is no requirement that a and restrict damages. 
retraction be sought preliminary to bringing suit. 

WASHINGTON: The absence of a retraction statute has little effect 
on the correction or retraction practices of the 
Washington media. The news media as a rule want to 
be sure that their publications are accurate and 
fair, and therefore are quick to correct any 
incorrect or mieleading statements, even when 
not defamatory, in the interest of fulfilling their 
obligation of informing the public. The absence 
of a retraction statute probably does make it more 
difficult for a media outlet to establish the 
extent to which a correction or retraction has 
mitigated the plaintiff's damages. 

Enactment of Sections 13-15 would probably not affect the 
frequency with which the Washington media publish 
corrections or retractions in the absence of a statute. 
It would, however, probably change the course of libel 
litigation for several reasons. 

First, Section 13(a) would require the plaintiff to specify 
exactly what he or she objects to in the publication, 
something that under current practice sometimes is not clear 
from a plaintiff's demand for retraction. Second, Section 
15 would provide greater certainty as to when a retraction 
is sufficient to mitigate damages. 

WYOMING: The effects of retraction will be determined The enactment of these provisions would obviously 
pursuant to common law. provide a means of limiting exposure for libel beyond 

those available under common law. 
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Ques. 1-5 

Alabama (SI 

Alaska (NS) 

LDRC RETRACTION SURVEY - PART 1 1 1  - RESPONSES 

Clues. 1: 
Evaluate I 13-15 in lioht 
of the experience wiih 

retraction statutes or non- 
statutory issue of 

retraction 

Unsl.w 

Clues. 2: 
To what extent are I 13- 

15 an i.mprovement or 
not, from the viewpoint of 

your current practice? 

YES. on improvement: 
11 Provides a datailed notifismion 
procedure in \13A. 
21 Longer period of time to  
publish retraction. 
31 Not n burdonsome with 
regard to positioning & 
prominence of ratrection. 
41 I 1  5's description of 
sulfisisncy of rmiestion. definite 
impovemont over Alebema 
o:.tuta. 

YES. a impw.mont. 
11 The woilobility of e rmrastion 
otsute. i n the  formof 113.15 
would be rn improvamm in 
c e e o  where rho,. in m y  
potential oxpomure for domags6 
(L exponom beyond litigmion. 

NO, no: an improvement. 
2) If it limita ovoilability of other 
defemes it m y  ba D msp 
bockward. not an improvement. 

Clues. 3: 
How could I 13-15 be 

improved from your point 
o f  v iew?  

11 M a k e  requester include 
wordinn of request4 rmraction. 

11 \ t b  io undnar. need t o  derily 
how pro~osed ratramion a t s u t a  
would fit into m y  libel wit. 
21 Without UDA the Imn~uwn 01 
I t  4 i. indcquma 6 con1u.inp. It 
should include within ita limitr 
t iom any relmed tort thm can be 
justified. 
31 lncludo e dcdl ins lor mnking 
rdraction dommd. 
41 1130 mhould bo s h n g d  t o  
rwuirs compleinant to toy out 
Ihdr 'aide of the mow. 
51 Introduce more objective 
standud. 1h.t can bo r a o l v e d  
by the DOUR on n motion. 
61 Maybe. intrcduco provirniono 
for obtaining b m o f i t a  01 
rmroction oilnut. while 
praorving sonlidontiality of tho 
.O",E.. 

Clues. 4: 
Would implementation of 

I 13-1 5 require any 
changes in your state's 

law? 

UO 

Ques. 5: 
If the ULC & Media 

groups support 5 13.15. 
as currently drafted or 
appropriately revised, 

would passage be 
feasible in your state? 

MAYBE. Media nrwm in 
Alabema h o w  bean historically 
reIU6tant t o  hIk lor legidmion. 
However modal act. o w m  
reasonable and could h e m  m 
reesonabla chonso of psrsws. 
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Clues. 1-5 

Arizona (SI 

Arkansas 
(NS) 

California 
(SI 

Colorado 
(NS)' 

Connecticut 
(SI 

Ques. 1: 
Evaluate 5 13-1 5 in light 
of the experience with 

retraction statutes or non- 
statutory issue of 

retraction 

'RO'.: Bdor. the Arizona 
.e l radon .tmule WI doclued 
mcm.tituiond. it goye 
dequm. dvance  notice o~ 
rotenlid libel c la im md 
i r o v i d d  olfastive remedy lor 
,romp1 ooriection. 

40 mponse for P.R Ill 01 the 
I"rY.Y. 

RC RETRACTION SURVEY - PART 1 1 1  - RESPONSES 

Ques. 3: I Ques. 2:  
To what extent are 5 13- How could 5 13-1 5 be 

1 5  an improvement or 
not, l rom the viewpoint 01 

your current practice? 

improved lrom your point 
0 1  view? 

YES. ml inp,oram.nt. NO r a p o n ~ o  to a"-. 3 
11 Beliovn I 13-15 to be a 
roolmablo approach 10 the 
problem. However. it could not 
wsseed in Arizona. 

No r a p o ~ e  lor Pan Ill 01 lha 
I U W O V .  . " I V W .  

No raponsa lor Pan Ill of the 

NO, not an improvamsnt. 
11 URA ihould .pesily r h o  must 
ba .erved with the  c o r i ~ ~ t i o n  ' 
demand. 
21 There * h d d  e1.0 bo o limited 
paricd in whish 10 dsmand a 
corr.ction. 

YES. an improvement. 
11 They would improve current 
praaica bosauie they would 
mwo p r e c i d y  dolina the 
d m w a  mttigming d f o s t s  a l  a 
rOtr.ctio". 

1 I Make it clam thm whether m 
corraaion demand W P  edequ.1. 
is rn question 01 law lor a iudoo 
not e jury l o  decide. 

11 I 14 should provide that ths 
limitmion of remodio. applim not 
only in an action wains1 a 
defendant who h n  published a 
rmraction, but in an action in 
whish the pl.inlill h a  failed to 
provide on edoqumo requoat. 

sea R ~ . ~ o ~ . ~  to 2 .  NO. not M improvement. 
11 I 131bl ii step baskword. 
because it pymit. indtution 01 
wit to constitme a request lor 
IOtr.61i.a". 

Ques. 4: 
Would implementation of 

5 13-15 require any 
changes in your state's 

law? 

YES. it could not w c c a d  in 
Arizmn. without sonititutiond 
amendment. 

No rmponie lor Part Ill 01 the 
,"I".Y. 

YES. it would requir. r o p d  01 
C.1. Ci". Cod.. I 40.. 

NO 

YES. k would require 
mwndmont w repod 01 Gonerd 
stmmm I 52.237. 

Oues. 5: 
If the ULC & Media 

groups support 5 13-1 5, 
as currently drafted or 
appropriately revised, 

would passage be 
feasible in youi state? 

10. .tmm. containing 
iroviiion. similar to  thois 0 1  
, 13.15 01 the Unilorm Law. 
:ommission would not bo 
d o p t d  in Arizona. 

IES 

'ES 
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Ques. 1-5 

Delaware 
(NS) 

D.C. (NS) 

aues. I: 
Evaluate 5 13.1 5 in light 
of the experience with 

retraction statutes or non- 
statutory issue of 

retraction 

CON'o: 9 13.15 would not bo 
hdplul. 

RC RETRACTION SL 
Ques. 2: 

To what extent are 5 13. 
15 an improvement or 

not, from the viewpoint of 
your current practice? 

IVEY - PART 111 - RES 
Ques. 3: 

How could 5 13-15 be 
improved from your point 

of view? 

NO, not an improvement. 
11 Slap backward. 01 wdowov.. 

YES 

~ ~~ ~ ~ ~~~ ~ 

11 Must rwuira rmranion 
rwueit within 30 days 01 notice 
01 allaoed libel w 01 publicmion. 
21 Lawwit should not sonitituto 
a requoit lor ratr*otion. 

11 Should not contain rslorsnsa 
t o  the impact thm rotranion. 
would hove on othw p r o p a d  
unilorm dolamnion ~ W O .  

21 Proposed ntmuta should mako 
n retraction demand on oboluta 
prasondition to  brinoinp 
dalnmation litiomion. 
31 Statute should requir. a 

remonable mount of qmcilicitv 
lor tho rotraaion demand i t d I .  
41 In connection with No. 3 
above it should rwuire the 
complsinant t o  provide 
rsslwablv d l i c i on t  evidence 01 
lallnv n a meam 01 redusing 
potential abuses. 
51 StstuIs nhould wwids o 
moan# lor publiahor to  invoke the 
protection 01 thm .tmuto by 
publishing D retraction 
di.daiming n intmtion IO 

communicate the alloped 
implication 01 *tatomant. in 
quostion. 
el Stnuto should limit rosovorv 
lrom actual pecuniary harm. 

INSES 

Ques. 4: 
Would implementation of 

I 13.1 5 require any 
changes in your state's 

law? 

VO ANSWER 

~~ 

Ques. 5: 
If the ULC & Media 

groups support t 13-15. 
as currently drafted or 
appropriately revised. 

would passage be 
feasible in your state? 

MAYBE 

YES. A retraction wtmute with 
Widnprad m d i o  lUppOrl 
would a100 hove D rotsonabla 
chance O ~ ~ U C S ~ S S .  

- 7 4 -  
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Ques. 1-5 

Ques. 3: 
How could 0 13-15 be 

improved from your point 
01 view? 

11 Eliminao libel by implicelion. 
21 Eliminaa mll wbjastivo 
ntandardr for retraction.. 
31 Do not allow oummons b 
complaint to  ruffisa lor notice. 
dl Define pDCUniDlY IO.. to 
sxslvdo amotianal dielrsw Li 
Q'""'I raputaliand injury. 

11 To be conrislenl with I 15. 
I 13 should rewile rslraclion 
damand. be made at lam1 3 0 4 5  

Florida (S) 

Ques. 4: 
Would implementation 01 

I 13-1 5 require any 
changes in your state's 

law? 

YES. it w w l d  rwuii. r .pd  01 
Section 770. 

YES. it w w l d  ,.quire rmpeel .I 
existiw Gmm5. r.lrmion 
11nVIr. 

Georgia ( S )  

Hawaii (NS) 

Idaho (SI 

Oues. 1 :  
Evaluate 5 13-1 5 in light 

of the experience with 
retraction statutes or non 

statutory issue 01 
retraction 

10 AWSWER 

LDRC RETRACTION SURVEY - PART 111 - RESPONSES 

' Oues. 2: 
To what extent are I 13- 

15 an improvement or 
not, from the viewpoint 01 

Your current practice? 

YES. an improvammt. 
11 More tima IO retrect. 

21 P.suniary IO., . a o m  funslaad 
than compensating damage.. 

NO, not an improvement. 
11 Rosognizsr libel by 
iwlisation. 
21 Allow. muit LH l o w  n any 
demand i. mode. 

YES. an imorovamant. 
Il I 1 6  is a PI". in it. trsamonl 
01 Impliceion and innuendo , 
cldm I* wall m it. provision lor 
a 3O.d.y r rpanea tima. 

NO, not an im~rovamsnt. 
11 I 13 doe. not rwuiie 
tetrastion tqumt  prior to  wit. 
21 I 1 4  ihould be expanded to 
wevant rOEOVWv of pmitivs 
d m w m  dtogathor. 
31 I 14  b y  limiting racovav to 
pr..r.tr.ction damaxtm may 
diseourq. timely retraction 
l.q"It.. 
41 I 1 6  indequeoly k o g n i z n  
publis.tim tha do not cycle 
within 30-day period. 

NO, not .n improrsmnt. 
I1 If 110ry is false. it will be 
sorr.ctd without a .tolute. A 
bill like this e lmat  %,sa' 
Ewrwtion. 

NO, not UI imglowmont. 
I I  Givr 'p l int i l l  loo mush tima 
to mek. a retraction demand. 

11 By killing it. 

11 By eliminaling Sostion 3b urd 
includins in Sostion 13b D time 
limit within which a rwquat lor 
retraction must be m d o .  

-75-  
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NO 

YO 

Ques. 5: 
If the ULC & Media ~~ ~~ ~ 

Qroups support 5 13-1 5, 
as currently drafted or 
appropriately revised. 

would passage be 
leasible in your state7 

WAYBE. a k h w h  Florida 
d r m d v  h i  relr*Stim .taula.  

m d  would thor.1o.a mako it a 
'bw priority. 

UNSURE 

YES 
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Ques. 1-5 

Illinois (NS) 

Indiana (SI 

Iowa (SI 

I 
Clues. 1: 

Evaluate 5 13-15 in light 
of the experience with 

retraction statutes or non- 
statutory issue of 

retraction 

IRC RETRACTION SURVEY - PART 111 - RES 

Ques. 2: 
To what extent are 5 13. 

15 an improvement or 
not, from the viewpoint of 

your current ptatticel 

YES. a improvement. 
11 I 14*e limitation of demwa.. 
mything that prohibita prnumed 
or punitive damwor is  D step 
Inward. 
21 I 15'0 wecilicdion of 
nullicient retraction is holplul. 

YES, M iwovomont.  
I I  i 13101 io M improusmant. 
easepi lor I 3 o. notad below. 

NO. not M improvamont. 
11 1 14 ohould bo limited 10 tho 
provkimo on actiono lor 
d u n q a .  
2) I 151bl12)liiil may cmtrdict  
iudicislly created repon& 
privilege concorninu conlidontial 

31 I 3 of 131.1 may appoa to 
resogniro ddmmim by 
implieatition. 
4) I 13lbl diminn- tho chaca  
fw didwuo, Md disswrww 
early rmraion Iaqu-ou. 

DOUICOD. 

aues. 3: 
How could 5 13-1 5 be 

improved  from your point 
of view? 

Would like to entiis wrrant 
draft 01 Unilarm Act balora 
Commenting. Cancarn that il 
ULC ratroclion stmuto i. pushed. 
Iho i r iue of Uniform Act will bo 
raised wain. Unilorm Act 
eeveral yeom ego WD. hervily 
slanted egain.1 Media and voiy 
pro-plaintill. 

See Roopanw. 10 Quai.  1 .  

11 Eliminme I 131c)l31 ahsr 
-eposilis circumlancm giving 
li.. I D  it.' 
21 Eliminata I 13lbl. 
31 Limit I 14 to provisions in 
.dons lor dammar. 
41 Add prowinion lor .&ling a 

dodline lor sanding retraction 
demand. 
51 Eliminmo requirement in I 15 
that refraction identity th. 'other 
P W D O ~ .  t o  whom dolarnmwy 
ndemmt is mlriblnod. 

INSES 
Ques. 4: 

Would implementation of 
I 13-15 require any 

changes in your state's 
law? 

NO 

NO 

Ques. 5: 
If the ULC & Media 

groups suppon I 13-15, 
as currently drafted or 
appropriately revised, 

would passage be 
feasible in vow state? 

YES 

YES. in tho Senme. 
MAYBE. in tho Houss. 

-76- 
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Ques. 1-5 

Kansas (NS) 

Kentucky 
(SI 

Louisiana 
(S) 

Maine (SI 

LDRC RETRACTION SURVEY - PART 111 - RESPONSES 

(lues. 1: 
Evaluate I 13-1 5 in light 

of the experience with 
retraction statutes or non- 

statutory issue of 
retraction 

CON'.: Not .igniliently 
d i n r n t  I r a n  whm Mdn.'. 
stnut. do- with iuktmtidlv 
I"* v.rbiw.. 

Ques. 2: 
To what extent are 5 13. 

15 an improvement or 
not, from the viewpoint of 

your current practice? 

YES. an improv.m.nt. 

11 Prop-od precondition 
povkion. 
21 Notice provision. 
31 Limitmion 01 cut-011 01 
d u n q n  providon.. 

NO, not n improvement. 
11 1hr.m 01 mornay's lee award 
il mmyte isn't complied with. 

~ ~- 

(lues. 3: 
How could 5 13-1 5 be 

improved from your point 
of view1 

11 Reronoble time should be 
specilied within which a 
ratraaion mwo.1 must be 
rasaived. 
21 Sulliciont ratmaion roquert 
ihould bo prasondition l o  
I.W.Ui1. 
31 Sullisisnsy vhould firm be 
docidd by .judge. 
41 C l a i m  should be limited 10 
claim sulliciontly mumormod on 
the rsqunt. 

No .pecilio wggmtion.. 

11 Eliminma linkqs 10 mornay'l 
I.-. 
21 Clarily thn imolied doImwIian 
isn't necmir i ly  actimeble under 

31 Require retraction demand 10 
mm. the dlsoed tryth. 

stme law. 

~~ ~~~ ~ 

Ques. 4: 
Would implementation of 

f 13-1 5 require any 
changes in your state's 

law7 

~ 

VO. 

(lues. 5: 
If the ULC & Media 

groups support 4 13-15. 
as currently drafted or 
appropriately revised, 

would passage be 
feasible in your state? 

Unknown. D o r  nm believe the 
media in K m r  currmtlv foal a 
need lor rmraction mmyt.. 

Y n .  p i i q .  of I 13-16 would 
w e a r  to be b-ibl. in 
Kentucky. 

MAYBE. Oepnd. on rovkiono. 

MAYBE. iupoon by modi. 
group would be Kmm 01 Domh. 
However. il brought I w w m d  by 
h a  ULC it might p r m .  
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Ques. 1-5 

Maryland 
(NS) 

Michigan 
:SI 

Ques. 1: 
Evabuate 5 13-15 in {ioht 

of the experience with 
retraction statutes or non- 

statutory issue of 
retraction 

PRO'D: h would bo holpfd. 

CONo: Not uroontly noded. 

No Rmponoo fw Pcrt 111 of tha 
ourvov. 

IRC RETRACTION SURVEY - PART 1 1 1  - RESPONSES 

Ques. 2: Ques. 3: 
How could 5 13-15 be 

improved from your point 
of view? 

To what extent are 5 13- 
15 an improvement or 

not, from the viewpoint of 
your current practice7 

11 idoslly. there should bo a 
raiaivaiy short time limildion on 
dsrnsnd lor retraction. 

See R ~ D Q ~ c . .  to Quoo. 1. 

Clues. 4: 
Would implementation of 

I 13-1 5 require any 
changes in your state's 

law? 

No R.oponoo la PCn lii 01 tho 
."IY.V. 

NO. 

Oues. 5: 
l t  the ULC & Media 

groups suppon 5 13.1 5, 
as currently drafted or 
appropriately revised, 

would passage be 
feasible in your state? 

Unknown 
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Ques. 1-5 

Minnesota 
( S )  

Ques. 3: Ques. 4: 
How could I 13-1 5 be Would implementation Of  

I 13.1 5 require any 
changes in your State's 

law1 

improved from your point 
of view1 

11 Eliminme I 131~1131 ehar NO. 

1 

Ques. 1 : 
Evaluate 5 13-15 in light 

of the experience with 
retraction statutes or non- 

statutory issue of 
retraction 

PRO%: Overdl. .light 
inprov-.nt. 

Clues. 5: 
If the ULC & Media 

groups supporf I 13-15, 
as currently drafted or 
appropriately revised. 

would passage be 
feasible in your state? 

YES. 

RC RETRACTION SURVEY - PART 1 1 1  - RESPONSES 

Clues. 2: 
To what extent are 5 13- 

15 an improvement or 
not, from the viewpoint 01 

your current practice7 

~~~~ ~~~ 

YES. M improvernant. 
11 I 13101. e x o W  lor I 3 as 
noted below. 

NO, not an irnprovamont. 
II I 14 should be limited to the 

darnag.. . 
21 I 151b1121 liiil may contredict 
!he Shield .tmtYta whore M 

alleged dslarnotorv mtotomsnt is 
mributod IO e confidential 
.O"rSe. 
31 I 3 of 131al may appoar,to 
reeognizo dsfarnmion by 
implisnion. 
4)  I l3lbl oliminmq tho chanos 
for d i d w u r  m d  di.courmm 

proYi.io". 0" .Rim. lo, 

early re t iedon roqunted. 

..p.SiliC,Ci,S"ml.nSo. giving 
r i m  to it.* 
21 Eliminate I l3 lbl  
3) Limit I 13 to P.O"i.iO"l in 
ciction. fw damages 
41 Add provision for ..Ring a 
dadline lor .."ding ~mraction 
damand. 
51 Elirninats roqui1emont in I 15 
lhot retraction idontilv the 'other 
pmon.  to whom defamatory 
.tatsmani is attributed. 

- 7 9 -  
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Clues. 1-5 

Mississippi 
(SI 

I 

Ques. 1: 
Evaluate I 13-1 5 in light 
of the experience with 

retraction statutes or non- 
statutory issue of 

retraction 

CONo: 1.0 13.16 i d i s i t l v  
iotwnim c m i n  oubtmivo 
totto ai  dolometion thn do not 
oriot undor Mioo. low. 0.p. libel 
by innuondo and libel by 
implicmion. A h .  oubmiooion 0 1  
* writtan retr0cti.m ,.quoat to 0 

mdio d o l a d n t  ohould bo 0 

sonditiw, C.l.x.dont to v i  D 

ddamatiwt wit. Ta do 
othorwbe diosoureqn 6 inhibits 
i n f m d  rmolmim, 

IRC RETRACTION SU 
Ques. 2: 

To what extent are 5 13- 
15 an improvement or 

not, from the viewpoint of 
your current practice? 

NO. not an improvement. 
11 9 13le1121 should reed 
'aid., broadsat or 1.105cat- 
instmod of *publication.. 
21 I 1314131: Miss. d o a  not 
recwnize libel by implication or 
innuendo. What io libel by 
~arccarn or conduct? 
31 $ 13lo1l41 m o s m  rodundmt of 
I 13l.1121. 
41 I 131bl: Tho wrinen 
ratroction requost should be 0 

condition precedent to lilina 01 a 
wit. 
51 I 14 should explicitly Bide 
that d m w a o  iw injury to 
WDUtaiOn and lor men14 & 
emotional dimam and punitive 
domwea we not rocovsrdrlo a1 
rotroction io timely end 
wllicient. Phraa 'dunweo 
under Section 9. should 1 . d  

' d o l d o n * .  
BI I 15101: 30 dwo io to Ions 
71 I 15ibllll reeds m though 
rolraction prosno ia not &a 
wailoblo to tho broodcmt medio. 
81 I 15ibliZliiil: Sao s o m o n t e  
about I 131dl31. 
S I  $ lSlbll2lliiil onsrorhm on 
common low prkiieqeo wi l rb le  
to D media defendants. 

VEY - PART 111 - RES 

Ques. 3: 

improved from your point 
of view? 

How could 8 13-1 5 be 

11 Remove iubatentive t o m  
from tha mtmutm. 
21 S"bmitli"O e wrmon ,.!,netion 
requoit should bo a condition 
pracadent to filing (I ddomaion 
."it. 
31 Statuto should cle& epply to 
brodsntmrs o. well n 
pubtirhw.. 
41 30 day rapan.. period should 
ba .honansd. 
51 No reIrastion of otatomonts 
protested by common law 
DriViloOaS. 

3NSES 
Oues. 4: 

Would implementation of 
I 13-1 5 require any 

changes in Your state's 
law? 

Ques. 5: 
I f  the ULC & Media 

groups support 0 13-1 5.  
as currently drafted or 
appropriately revised. 

would passage be 
feasible in your state? 

NO, owiovo doubt. dprmontly 
drof td .  

- 8 0 -  
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Montana (S) 

Nebraska 
(SI 

. 

LDRC RETRACTION SURVEY - PART 111 - RES 
I 

Clues. 1: (lues. 2: 
Evaluate I 13-15 in light 

of the experience with 
To what extent are 5 13- 

15 an improvement or 
retraction statutes or non- 

statutory issue of 
retraction 

not, from the viewpoint of 
your current practice? 

~ 

so0 Quo.. 1 

NO, not n improvomonl. 
11 Easkward . the 'vindisnion- 
wit i. w. Tho 1.1 timing 
requirement hurls. 

(lues. 3: 
How could 5 13-1 5 be 

improved from your point 

(lues. 3: 
How could 5 13-1 5 be 

improved from your point 
of view? 

lime. 
21 1 131e114l should rmuir. that 
plaintill specify preci..Iv the 
detail. of tho allw~ed ddom.torv 
matarial and npecify how it is 
1.1.. . 
31 I1 plaint i l l  fail. 10 roqu-1 a 
ra rac t i~n  within a raaonobla 
time. the damage. should bo 
limited to S P O C ~ ~  d s m w a .  
41 I1 plainfill r e q w s t d  a 
retraction and if W I  m d a .  no 

post rar~ction damage. should 
be allowed. but ha should bo 
allowed to  recover all other typ- 
01 damages from tho lime 01 
dolamaion l o  retraction. 
Si If no roliection ii publilhd. 
plaintill ehould be permitid lull 
oarnut 01 dsmagsr. 

11 Eliminate 5 13lbl. 
21 Put time limit 0" reqqUa.1. lor 
Corrsctionl. 

INSES 

(lues. 4: 
Would implementation 01 

I 13-1 5 require any 
changes in your state's 

law? 

NO. 

YES. 

Clues. 5: 
If the ULC & Media 

groups suppon 5 13-15, 
as currently dralted or 
appropriately revised, 

would passage be 
feasible in your state? 

Inknoun. would p r o b d v  not 
.comrrod client. WPPOR the 
Itmu. I p r ~ e n t l y  ~ I a l e d .  

NO. &sting Montana act. in 
m a t  case.. ii more olfoctive 
then 113.15. 

-81- 
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Ques. 1-5 

Nevada (S) 

Ques. 3: 

improved lrom your point 
of view? 

How could I 13-1 5 be 

SQE Raoponm IO 0uc-a. 2.  

New 
Clampshire 
INS) 

Ques. 4: 
Would implementation 01 

I 13-15 require any 
changes in your stale's 

law7 

YES. it would roqukr, rouod 01 
N o v d a  Roviaod S1mm.o 
I I 46.336. ,338 

\lew Jersey 
SI 

11 Mako clear thm it epplim to all 
pubiimhsr. 01 dalsmatwy 
m8Jlari.l. 
ZI I 13la114l should ha omandad 
to require the ratranion 
roqueatw to spsdlv raaona why 
they claim irtdtomant i o  lo lro.  

31 I 14'. rolarance l o  .pecuniary 
In.. may l e d  to unnesnsary 
litigation il it. meaning v a r i n  
lrom ntme to etme and lrom 
s t d o  to lsderal law. 

1 I A demand lo. retraction 
i h d d  be m prwoquimit. lo wil. 
21 A demand lor rotranion 
i h w l d  be roquird I o  be m d o  
within (I dol ind  period aha, 
publicstion. 

v0 (ina. Jew 
dexico (NS) 

NO 

NO, othar thm ,wed of 
N.J.S.A. 2A43.1.  

NO 

I 

Ques. 1 : 
Evaluate I 13-1 5 in light 
of the experience with 

retraction statutes or mn- 
statutory issue of 

retraction 

PR0.a: h io eondnlv pslwablo 
:o tho oxioting otmmo in N.J. 

iRC RETRACTION SI 
Ques. 2: 

To what extent are I 13- 
15 an improvement or 

not, from the viewpoint 0' 
your current practice7 

YES. m improvemmt. 
I I No sbility st praont time 10 
prevent libal wit.. 

~~ ~ ~~ ~ ~ ~~ ~ 

Ques. 5: 
I f  the ULC & Media 

groups support J 13-15, 
as currently drafted or 
appropriately revised, 

would passage be 
feasible in your state7 

NO, Doubtlul. UfW io unliholv 
10 moeivo rmch modi0 OUDPOR 

in N w d o  b0cwu.o it iu not 
redly m in*),.Y.m"l OVOr 

Navcdo IOW. tl i0 likely l o  bo 
vigarwuoly wad by tho 
pkintill'o (rid bm. 

- 8 2 -  
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Ques. 1-5 

New York 
INS) 

Nor th 
Carolina (S) 

North 
Dakota (S) 

Ohio (SI 

L 
Oues. 1: 

Evaluate I 13-1 5 in lioht 
of the experience wiih 

retraction statutes or non- 
statutory issue of 

retraction 

RC RETRACTION SURVEY - PART 1 1 1  - RES 

Oues. 2: 
To what extent. are I 13- 

15 an improvement or 
not, from the viewpoint of 

your current practice? 

YES. an improvement. 
11 Mom rmractiom will continua 
to be nqot imd.  
21 In qug.tionable 5-m. mom 
exwastion. will be broodcat or 
published than they 10 today. 

YES. an improvement. 
1) 30 0.v p w i d  ahsr notice. 
21 Provieion 01 'sulliciancv' 
sitablinha adequacy of 
IOtl.cti0". 

3) E1irin.t.. cumbor.omo 

'good 14th' and 'raolonable 
orwnds lor believing' lanouqa. 
41 0e.i. with 'implied' 
.tmsmant. of (act and 
republicmion of da lmmorv  
atmemom. by third pw.oni. 

YES. an improvemant. 
1) Eliminates tho , m o  I o s ~ i o n  
Irn0"ag.. 
21 Eiiminmn a p e d  t rmmont  
101 pditisim.. 
31 Eliminmn .pscifiC day, ahar 
publicmion printino rquiraments 
41 Limit. d a m w a  in ca .0 .  01 
ratramian. 

..P"IO.aV. I."Q"ag.. .. wal lpr  

YES, an improvmmont. 
1)  Propwed precondition 
proviaion.. 
21 Notice provi-ions. nd 
31 Limitmion or c u t d l  of 
dsmagn provision. 

Oues. 3: 
How could I 13-1 5 be 

improved from Your point 
of view? 

11 h would bo desirable. vet 
Unlikely to  provide thm a lull and 
lair rmraction eningui.hm the 
iioht to SUI lor domag-. 

No rssponio m this time. 

INSES 

Oues. 4: 
Would implementation of 

I 13-1 5 require any 
changes in your state's 

law? 

Ques. 5: 
If the ULC & Media 

as currently drafted or 
appropriately revised, 

would passage be 
feasible in your state? 

QrOUPS Support 3 13-15, 

iopeluliy. mcmt wperimce 
uiih Iwidmw. urhwizino 
c a r -  in the swuni. woomt. 
ihm the Ieoidmur. view. 
yrnt ino d d n i o n d  fight. to 
mdi .  mmewhm newtiwely. 

YES. b d i e v r  it would be 
leaiblo in N.D. 

YES; mpean to be h r i b l e  in 
Ohio. 
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Clues. 1-5 

0 klahoma 
(SI 

1 

Oues. 1: 
Evaluate 8 13-15 in light 

of the experience with 
retraction statutes or non- 

statutory issue of 
retraction 

PRO'.: OkIChm'o rmrmim 

tharolrxo p o p a d  act would be 
sn i-wOmMt. 

otmtuto 510 not r- wolul. 

RC RETRACTION SL 

clues. 2: 
To what extent are I 13- 

15 an improvement or 
not, from the viewpoint of 

your current practice7 

NO, not M i m p r o v m n t .  So. 
R.op0no.o 10 O U S O .  2. 

VEY - PART 111 - RESPONSES 

clues. 3: aues. 4: 

improved from your point 
of view? 

How could I 13-1 5 be Would implementation of 
4 13-15 require any 

changes in your state's 
law? I 

Ques. 5: 
If the ULC & Media 

groups SUPPOR I 13-1 5, 
as cutrently drafted or 
anorooriatelv revised, . .  

would passage be 
feasible in Your state7 

YES. Oklshme h a  recdilv 
d o p t d  numorouo uniform acto 

- 8 4 -  
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RC RETRACTION SURVEY - PART 111 - RESPONSES 

Clues. 1-5 

Pennsylvania 
(NS) 

Rhode 
Island (NS) 

South 
Carolina 
(NS) 
South 
Dakota (S) 

Ques. 1: 
Evaluate I 13-1 5 in light 
of the experience with 

retraction statutes or non- 
statutory issue of 

retraction 

PRO.: A n d  potection I r a  
punitive d-r. 
CON'.: N e d  work, 

The dmim 01 I 13-16 would 
.iQnilisntlv Jtr SYrrmw p.ctio.  
in S.C. 

CON'.: R.trmim h r  not b..n 
much 01 n i..".. 
PRO.: Im(rovmn1 in 1- 01 
giving Imwvr monrthin. 
wwkd.  md lunctimd. 

Ques. 2: 
To what extent are I 13- 

15 an improvement or 
not, from the viewpoint of 

your current practice? 

YES, n imx0v.m.m. 
11 They could potentidly 
dininn. m y  c la im which r e  
now bdrq md.. 

YES. n i w o v e m n t .  
11 Provida mpecilicity in dI 
1O.ct. or I.W. 

Clues. 3: 
How could I 13-15 be 

improved from your point 
of view? 

~ . ~ _  

Ques. 4: 
Would implementation of 

I 13-1 5 require any 
changes in your state's 

law? 

NO 

NO. 

YES. it would ,.ply. SDCL 20. 
1 1 ~ 7 m d S D C L 2 0 ~ 1 1 ~ 8 .  

Ques. 5: 
groups I f  the support ULC & Media I 13-1 5, 

as currently drafted or 
appropriately revised, 

would passage be 
feasible in VOUI state? 

NO 

H r d  10 wdict .  

Rob.bly not. 

-85-  
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LDRC RETRACTION SURVEY - PART 111 - RESPONSES 

(lues. 2: I Ques. 1: I Evaluate 5 13-15 in lioht To what extent are 5 13. 
of the experience with 

retraction statutes or non- 
statutory issue of 

retraction 

15 an improvement or 
not, from ¶he viewpoint o 

your current practice? 

Ques. 1-5 

Tennessee 
(SI 

Texas (SI 

Jtah (SI 
rmrmiw. 

No Ro3pmoo 101 Pwt  111 01 tho 
Q W O V .  

No R u p o n o o  lor P m  Ill of tho 
0"NO". I I Jermont 

NS) 

(lues. 3: 
How could 5 13-15 be 

improved from your point 
of view? 

Oues. 4: 
Would implementation of 

5 13-1 5 require any 
changes in your state's 

law? 

NO 

No b - o  le4 Pert Ill of tho 
OUNO". 

Ques. 5: 
If the ULC & Media 

groups supuolf 5 13-15, 
as currently drafted or 
appropriately revised, 

would passage be 
feasible in your state? 

Tho pditim d thm typo V I  

p-d CTO nm rod i ly  
cacwlcinC4lo. 

YES 

YO R q m o o  la P m  Ill of tho 
,UNO". 
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f 

1 

Ques. 1-5 

Virginia (S) 

Washington 
(S) 

~~ 

West 
Virginia (SI 

Wisconsin 
(SI 

Oues. 1: 
Evaluate I 13-1 5 in light 
of the experience with 

retraction statutes or non- 
statutory issue of 

retraction 

WtO's: I1 they c n  be m y t d  
without d i f i s m i m ,  they would 
a. en improveman1 over current 
prytic.. 

PRO'.: Rquirament thm 
retraction bo nought - a 
precondition to wit would be 
"..l"l. 

CON.: I 13.16 or.(e.dy usem 
I numb., 01 .mbiguou. t.rm 
d r.Il.ct .numb., 01 t,d.olI. 
whish. In my judgment. 
mnacnauily padiz. both aid- 
DI lypicd dafammion dispute. 

RC RETRACTION SU 

' Oues. 2: 
To what extent are 5 13- 

15 an improvement or 
not, from the viewpoint of 

your current practice? 

~ ~ ~ ~~~~ - 
YES, n improvomont. 
11 Cuning off d a m w a  othar 
than Pecuniary I n n .  
NO, not sn improvomont. 
11 I 13.14 a o o m  to mcourwe 
plaintill. to wait until l a t  minute 
to bring wit. 

YES, .n improvamant. 
1) t 13 roquirm spocilicitv in 
request lor rotmction. and 
provida compleint bo deemed D 

,muat. 
21 I 1 4  provide. omator 
milionion 01 damwan. 
31 I 15 provide. guidance m t o  

whm conititutm d l i c i m t  
r.tr.cti.m. 

s.o Rapon.. to Quo.. 1 

NO, not on impravamsnt. 
11 I 131al ii a #tap backward 
bes-o it doe. not require 
d d m m i o n  cloimmt IO identify 
whm the UUI ww, 
21 I 131bl encourqn claimant 
to lile a complaint in edvonsa 01 

rmr.ctim demand. and allow. 
tho somlaint to swve m the 
retrection demand. 
31 I 14 eppeori to  aliminmo any 

d-r  il tho publiahor 
publiheq an approprim. 
rmryt ion.  

.ppCii*tunitv to 1eCOY.r gonard 

JEY - PART 111 - RES 

Clues. 3: 
How could 8 13.15 be 

improved from your point 
of view? 

INSES 

Clues. 4: Oues. 5: 
If the ULC & Media 

as currently drafted or 
law? appropriately revised, 

would passage be 
feasible in your state? 

Would implementation of 

changes in your state's 
I 13-1 5 require any groups suppori 5 13.15, 

- 
NO 

NO YES. howaver Ibgi.lmuro may 
-and or d d  languaga 01 a 
~ ( o p w e d  uni lwm law. 

NO I YES 

YES. it would require 
cancellation 01 Senion 
895.05121 M a .  Stma. 

NO 
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Ques. 1-5 

Wyoming 
(NS) 

~ ~~~ ~~~~~ 

Oues. 4: 
Would implementation of 

I 13.1 5 require any 
changes in your state's 

law? 

1 

Ques.. 5: 
If the ULC & Media 

as currently drafted or 
appropriately revised. 

groups SUPPOR I 13.1 5, 

~~ 

Oues. 1: 
Evaluate I 13-15 in light 
of the experience with 

retraction statutes or non- 
statutory issue of 

retraction 

PRO'o: The otB(U1p1 u o a o  
rDVOCtim dolono- no( genordly 
mci(obl0 w d w  w low. 

CON'o: Libol an imo h w o  not 
boon 0 @bniflcmt oourco of 

RC RETRACTION SC 
aues. 2: 

To what extent are 'i 13- 
15 an imvovement o( 

not. from the viewpoint of 
your current practice? 

/EY - PART 111 - RES 

aues. 3: 
How could I 13-1 5 be 

improved from your point 
01 view? 

INSES 

would passage be 
feasible in your state? 

YES 

- 8 8 -  
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