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I. INTRODUCTION: THE SIGNIFICANCE OF LDRC’s RETRACTION SURVEY IN
THE YEAR OF THE UNIFORM CORRECTION ACT

Readers of this Bulletin are already fully familiar with the
background of the controversial Uniform Defamation Act. See LDRC
Bulletin Special Issue A (June 30, 1992). Subsequent to that
Bulletin a sea change occurred in the drafting process, leading
ultimately to withdrawal of the comprehensive Defamation Act, due
to lack of support from any significant quarter, combined with
near unanimous opposition by media groups. In place of the
Uniform Defamation Act was salvaged a far narrower piece of the
Act dealing solely with the issue of retraction, now known as the
Uniform Correction or Clarification of Defamation Act (Correction
Act). The Correction Act was recently approved by the Uniform
Law Commissioners, with media groups either supporting,
acquiescing in, or only passively opposing the notion of uniform,
legislative modernization of the law of retraction. Should it be
approved by the American Bar Association at its mid-midwinter
meeting in February 1994, state legislative consideration of the
Uniform Correction Act could begin at anytime thereafter.

LDRC plans to publish the text of the Correction Act, along
with official commentary by the Commissioners, in its 1993-94 50-
State Survey. In a special report to accompany the 50-State
Survey, LDRC will also analyze the content of the Correction Act
and its potential application in future media practice should it
be enacted. In this Bulletin, in recognition of the significance
of the proposed reforms that may be forthcoming, we present what
is in effect an up-to-date snapshot of the state of the law of
retraction just prior to approval of the Correction Act. Our
review and analysis is based on a recent survey of retraction
statutes and practice completed by LDRC in March 1993, as part of
its final negotiations on the contours of the Correction Act.

IX. LDRC’s RETRACTION SURVEY AND AN OVERVIEW OF ITS KEY
FINDINGS

A. The LDRC Retraction Survey
In December 1992, LDRC undertook a comprehensive survey to

analyze issues related to a proposed uniform correction and
retraction act. Questionnaires were mailed to firms in all 50

states -- either firms belonging to LDRC’s Defense Counsel
Section or non-DCS firms that work each year on LDRC’s 50-State
Survey. Respondents in the 30 states with existing retraction

legislation were questioned regarding the provisions, strengths,
and weaknesses of their state’s statute. Firms in the states
lacking retraction statutes or with statutes that dealt only
cursorily with retraction were asked to comment on the manner in
which the issue of retraction was handled in their states as a




matter of common law and on the implications of the absence of a
retraction statute in their local practice.” All firms were also
asked to evaluate the sections of what was then the most recent
draft of the Uniform Defamation Act that dealt with retractions
and corrections. Survey responses were received over the next
two months and the results are compiled in a series of charts
that are set forth in Part III of this Bulletin, infra at pages
15ff. A copy of the complete LDRC survey questionnaire is
reproduced in II.C, infra at pages 11-14. For convenience, survey
guestions are cross-referenced in II.C to the responses appearing
in Part III.

B. Key Findings of the Raetraction Survey

According to LDRC’s retraction survey, 33 states currently
have statutes of one kind or another dealing with the issue of
retraction. Salient findings from the 30 of these' that
establish a full-blown statutory retraction scheme are presented
in point 1 below. The three states (Texas, Washington, and
Wyoming) that provide cursory coverage of retraction are included
with the 17 jurisdictions? that lack any retraction legislation,
and key findings from this group are set forth in point 2. An
analysis of respondents’ evaluations of the sections of what was
then the most recent draft of the Uniform Defamation Act dealing
with retraction is presented in point 3.

1. B8tates with Retraction Statutes

a. Timing of the retraction demand.

Although 24 of the 30 retraction statutes discussed in part I
of the LDRC survey were reported as imposing some reguirement

'Alabama, Arizona, California, Connecticut, Florida,
Georgia, Idaho, Indiana, Iowa, Kentucky, Maine, Massachusetts,
Michigan, Minnesota, Mississippi, Montana, Nebraska, Nevada, New
Jersey, North Carolina, North Dakota, Ohio, Oklahoma, Oregon,
South Dakota, Tennessee, Utah, Virginia, West Virginia, and
Wisconsin. ’

’Alaska, Arkansas, Delaware, District of Columbia, Hawaii,
Illinois, Kansas, Louisiana, Maryland, Missouri, New Hampshire,
New Mexico, New York, Pennsylvania, Rhode Island, South Carolina,
and Vermont.



that plaintiff demand a retraction before bringing suit,? in most
jurisdictions defendants are given minimal advance notice of
potential claims. Only six statutes measure the period within
which the retraction demand must be made from the date plaintiff
learns of the allegedly defamatory publication.? Nine measure
backwards from the commencement of the suit,’ thus essentially
permitting plaintiffs to make the demand any time prior to
expiration of the applicable statute of limitations, less the
period specified, which ranges from only 3 to 11 days. Nine do
not even specify the time within which the retraction demand must
be made.® Moreover, as is discussed infra in point 1b, although
the failure to demand a retraction will reduce the damages
available, in the great majority of states it does not preclude
the plaintiff from bringing suit.

In addition to inquiring into the timing of the retraction
demand, LDRC’s retraction survey sought respondents’ views as to
the adequacy of the notice provided by their state’s retraction
legislation, a quintessentially subjective query, as is evident
in the findings. For example, a 3-day lead time was considered
adequate by the respondent from Indiana but inadequate by the
respondents from Georgia and Iowa, and the respondent from North
Dakota considered 5 days to be insufficient notice. Similarly,
the respondent from Montana (who characterized his state’s
legislation as providing adequate notice) observed that the
failure to comply with the statute precluded the plaintiff from
recovery of punitive damages, whereas the respondents from
Alabama and Iowa viewed their retraction statutes as deficient on

*Alabama, Arizona, california, Florida, Georgia, Idaho,
Indiana, Iowa, Kentucky, Michigan, Minnesota, Mississippi,
Montana, Nebraska, Nevada, New Jersey, North Carclina, North
Dakota, Oklahoma, Oregon, South Dakota, Tennessee, Utah, and
Wisconsin.

In the other six jurisdictions - Connecticut, Maine,
Massachusetts, Ohio, Virginia, and West Virginia - there are
consequences of the plaintiff’s failure to demand a retraction,
in the form of a reduction of available damages, but the statute
does not specifically set forth a requirement that plaintiff
demand a retraction before initiating a suit.

‘arizona, california, Idaho, Nebraska, Nevada, and Oregon.
The period is 20 days from knowledge in all but Nevada, where it
is 90 days.

SAlabama, Florida, Georgia, Indiana, Mississippi, North
Carolina, North Dakota, South Dakota, and Tennessee.

fTowa, Kentucky, Michigan, Minnesota, Montana, New Jersey,
Oklahoma, Utah, and Wisconsin.
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the issue of notice because plaintiffs who failed to comply were
nevertheless able to recover actual damages.

Despite the subjective nature of the inguiry, an overall
consensus emerged, with 17 of 28 respondents viewing their
state’s notice mechanism as insufficient and only 5 respondents
voicing unqualified support for the adequacy of the notice,’
although another 6 considered the notice to suffice in the
majority of cases.? The respondents who viewed their state’s
legislation as deficient on the issue of notice observed that the
statute did not require ~- or lacked meaningful sanctions for the
failure to provide -- advance notice,’ neglected to specify a
notice period" or entirely lacked a notice mechanism,! afforded
inadequate time for defendants to investigate claims,"” or was
insufficiently specific as to the wording of the retraction
demand. "

By contrast, under the finally approved version of the
proposed Correction Act, the timing and content of the notice is
specified, the plaintiff who fails to demand a retraction within
90 days after learning of the alleged defamation would be limited
to recovery of provable economic loss, and defendants would have

'arizona, California, Idaho, Indiana, and Nevada.

'Mississippi, Montana, North Carolina, Tennessee, Utah, and
Wisconsin.

*The respondents from Maine, Minnesota, Nebraska, and New
Jersey characterized the notice as optional. The respondents from
both Alabama and Iowa noted that plaintiffs who failed to demand
a retraction were not precluded from recovering actual damages.
Because, as is discussed infra in point 1b, only seven states
treat the retraction demand as a condition precedent to suit,
technically the demand is "optional” in the other 23
jurisdictions. That only seven respondents found this problematic
is another measure of the subjectivity of the responses.

®Michigan and Oklahoma.

"'Kentucky, Massachusetts, New Jersey, Ohio, Virginia, and
West Virginia.

“connecticut, Florida, Georgia (broadcasting statute), and
North Dakota.

Bconnecticut, Minnesota, and Oklahoma.
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45 days within which to issue a retraction.' LDRC’s survey
suggests that such periods would be satisfactory to all or almost
all of the survey respondents.

b. Effect of the retraction demand.

According to LDRC’s survey, in only 7 of the 30 states with
retraction statutes is it provided that the retraction demand
serves as a condition precedent to suit,” and in two of these,!¢
courts have interpreted the language of the statute only as
precluding certain forms of damages. In the other 17 states
whose statutes specify that a retraction be demanded, however,
the failure to make the demand within the statutorily defined
period bars recovery of punitive damages,' and in 14 of these
states, plaintiffs who fail to request a retraction are expressly
limited to actual® or special damages.!

By contrast, under the proposed Correction Act, plaintiffs
who fail to demand a retraction within 90 days of actual
knowledge of the allegedly defamatory publication would be under
all circumstances limited to recovery of provable economic loss.

c. Timing of the issuance of retraction.

Following the plaintiff’s demand, the time within which
defendants must issue a retraction varies from 3 days in North
Dakota, South Dakota, and Utah for a daily newspaper to 45 days

WAs is discussed infra in point 1c, currently only Florida
provides as much as 45 days for issuance of a retraction, and
then only when the defendant is a monthly periodical.

PFlorida, Indiana, Mississippi, North Carolina, North
Dakota, South Dakota, and Wisconsin.

¥Indiana and North Carolina.

NA : )
nAlaba@a,'Arlzong, California, GeoOrgia, Idaho, wa, /,Hquq_

Kentucky, Michigan, Minnesota, MontanA, Nebragka, Neva New
Jersey, Oklahoma, Tenness and Utah. Punltlve damages are not
available in Or n. in any cthpn.

N 1

“Georgia, Idaho, Iowa, New Jersey, Oklahoma, Tennessee, and
Utah. Oregon precludes general damages if a retraction is not
demanded.

YArizona, California, Kentucky (only in broadcasting
statute), Minnesota, Nebraska, and Nevada.
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in Florida for a monthly publication (and the next issue if
publication is less frequent than monthly). Eleven states
require retractions to be published within 1 week,? although in
eight of these states a later deadline is permitted for some
(nondaily) publications.? §8ix states require retractions within
10 days for all publications®? and two states impose the 10-day
deadline on some publications.” Two states allow defendants 20
days to publish a retraction™ and four states allow 3 weeks.®
Eight states require the retraction to be published within a
reasonable time,’ and one state does not address timing.?

By contrast, the proposed Correction Act would allow all
defendants 45 days to publish a correction. Moreover, when the
subsequent publication is scheduled to be issued more than 45
days after the retraction demand, the proposed Correction Act
would provide an alternative mechanism for issuing the
retraction, although still within the 45-day period.

®plabama, Georgia, Indiana, Kentucky, Minnesota, Montana,
North Dakota, Ohio, Cklahoma, South Dakota, and Utah.

In Kentucky, North Dakota), South Dakota, and Utah, the
deadline is the next issue for other than daily publications; in
Georgia, it is the next issue if this appears more than 7 days
after the demand; in Montana, it is the first issue following 1
week of notice for all newspapers, magazines, and periodicals
(with a 7-day deadline applying only to broadcasters); and in
Indiana and Oklahoma, it is 10 days and 2 weeks, respectively,
for weekly publications.

ZJowa, Mississippi, North Carolina, Oregon, Tennessee, and
Wisconsin.

BFlorida gives 10 days for daily publicati&hs and Indiana
gives 10 days for weekly publications.

#Plorida (for semimonthly publicatioﬁs) and Nevada.
BArizona, California, Idaho, and Nebraska.

®Connecticut, Maine, Massachusetts, Michigan, New Jersey,
Virginia, Washington, and West Virginia.

Trexas.

e
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d. Effect of a properly issued retraction.

According to the LDRC survey, in 25 states a properly issued
retraction can prevent recovery of punitive damages,8 in 18
states the plalntlff is restricted to actual damages” or special
damages,? and in 3 states evidence of a retractlon may be
introduced in mitigation of actual damages.¥ 1In only seven
jurisdictions, however, are these limitations absolute, that is,
operative regardless of the publisher’s fault.* The remaining
states either impose the conjunctlve requirement that the
orlglnal publication was made in good faith and with a reasonable
belief in its truth,* or they separately provide for punitive
damages, overriding the limitation, whenever the original
publication was made with malice or an intent to injure.*®

In most states a retraction has no effect on the avallablllty
of actual, general, or presumed damages -- only in five states®
will a retraction limit the plalntlff to recovery of prcvable
economic loss, and only in two is this bar absolute.?

%plabama, Arizona, California, Connecticut, Florida, Idaho,
Indiana, Iowa, Kentucky, Maine, Michigan, Minnesota, Mississippi,
Montana, Nebraska, Nevada, New Jersey, North Carolina, North
Dakota, Oklahoma, Oregon, South Dakota, Tennessee, Utah, and

Wisconsin.

Pconnecticut, Florida, Georgia, Idaho, Indiana,
Massachusetts, Mississippi, New Jersey, North Carolina, North
Dakota, Oklahoma, Utah, and Wisconsin.

¥arizona, california, Minnesota, Nebraska, and Nevada.
Maine, Massachusetts, and Wisconsin.

¥plabama, California, Idaho, Kentucky, Michigan, Nevada, and
Wisconsin.

¥Florida, Georgia, Indiana, Maine, Massachusetts, Minnesota,
Mississippi, Montana, North Carolina, North Dakota, South Dakota,
Tennessee, and Utah.

¥Arizona, Connecticut, Nebraska, New Jersey, Oklahoma, and
Oregon.

¥arizona, california, Minnesota, Nebraska, and Nevada.

¥california and Nevada. When the original publication is not
in good faith the bar is inoperative in Arizona and Nebraska, and
Minnesota will allow general as well as special damages.

7




By contrast, under the proposed Correction Act, a proper
retraction would limit plaintiffs’ recovery to provable economic
loss in all instances.

e. Extent of media coverage

According to the LDRC survey, only nine of the state
retraction statutes apply to all media® and only one applies to
all defendants.® Three apply only to newspapers,” five apply
only to newspapers and periodicals,?” six apply only to
newspapers, radio, and television,* and seven apply to assorted
other groupings of media.®

By contrast, the proposed Correction Act would apply not only
to all media, but indeed to all defendants.

f. Effect of existing statutes upon the behavior of
potential plaintiffs and defendants.

Although an admittedly subjective query, respondents to
LDRC’s survey generally believed that their state’s retraction
statute -~ often despite its limitations and defects -- tended to
encourage the publication of corrections or retractions, with
only 3 of 30 respondents believing that the implicit admission of
falsity flowing from such publication outweighed any consequent
limitation on damages.®

Respondents similarly were in general agreement that their
state’s retraction statute coperated to diminish the likelihood of
litigation. Of the 20 respondents who believed that their
state’s retraction statute affected plaintiffs’ behavior, 17

“Alabama, Connecticut, Florida, Georgia, Maine,
Massachusetts, Michigan, Nebraska, and West Virginia.

Bwest Virginia.

¥Minnesota, North Dakota, and South Dakota.

“New Jersey, Oklahoma, Tennessee, Virginia, and Wisconsin.
‘“california, Idaho, Kentucky, Mississippi, Nevada, and Utah.

“arizona, Indiana, Towa, Montana, North Carolina, Ohio, and
Oregon.

¥ylorida, Oklahoma, and South Dakota.

B
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believed that they discouraged litigation,* one believed that it
did not encourage litigation but was unsure whether it
discouraged litigation,* and only two believed that it might
encourage litigation;% the remainder believed that it had no
effect either way.?

2. B8tates without Retraction Statutes

A general undercurrent among all of LDRC’s survey respondents
was the notion that the media most often issued retractions as a
matter of professionalism, integrity, and credibility as much as
an attempt to avoid damages in future litigation. In states
lacking retraction statutes, survey respondents thus generally
believed that corrections were issued by the media based on such
journalistic considerations even in the absence of a formal
statutory procedure for issuing retractions. Nonetheless, LDRC’s
survey also established that in 12 of the 20 Jjurisdictions
lacking retraction statutes, there is either case law or rules of
civil procedure that provide for scme mitigation of damages when
a retraction is issued.

The great majority of respondents in states without statutes
indicated a belief that enactment of an effective retraction
statute would have a positive effect in their jurlsdlctlons,
either by reducing the number of suits,® encouraging the
publication of corrections, ¥ or limiting damages.®*® Those
respondents who believed a retraction statute would have little

-

“Arizona, California, Georgia, Idaho, Iowa, Kentucky, Maine,
Minnesota, Mississippi, Montana, Nebraska, Nevada, North
Carolina, Ohio, Oregon, Utah, and Wisconsin.

Salabama.
#pFlorida and Oklahoma.

Y‘connecticut, Indiana, Massachusetts, Michigan, New Jersey,
North Dakota, South Dakota, Tennessee, Virginia, and West
Virginia.

“Arkansas, District of Columbia, New Mexico, Scuth Carolina,
Texas, and Vermont.

#¥I1linois, Kansas, Louisiana, Maryland, and Texas.
%ermont, Washington, and Wyoming.

9



or no effect’ explained, as noted above, that retractions were
issued as a matter of professionalism rather than a shield
against suit. Of course, defendants are frequently unaware of
the need for a correction until a complaint is made; the
respondent from Delaware indicated that plaintiffs frequently
make no demand for a correction and then file suit as the statute
of limitations is about to expire, complicating the defense and
making far less likely the issuance of a timely and effective
retraction.

3. Respondents’ Comments on the Uniform Statute

In analyzing part II1 of the LDRC retraction survey, it must
be recalled that the draft language upon which respondents were
asked to comment has been significantly improved since the
Uniform Law Commissioners withdrew the Uniform Defamation Act,
retaining and modifying those sections dealing with retraction in
a separate Correction Act. Nevertheless, a solid majority of
respondents reacted positively to the prior draft, with 24
considering it an improvement over the retraction statute or
practice in their state,’ only 15 believing it to be inferior,
and 9 having a mixed reaction.® Respondents in states lacking
retraction statutes were more favorably disposed to the earlier
draft language (by an 11 to 5 majority) than were respondents
whose states had such legislation (although a 13-11 majority
thought the draft an improvement).

53

S'Arkansas, Delaware, Missouri, New Hampshire, and
Pennsylvania.

’plabama, Arizona, Colorado, District of Columbia, Illinois,
Kentucky, New Hampshire, New Jersey, New Mexico, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Pennsylvania, South
Ccarolina, South Dakota, Tennessee, Texas, Utah, Virginia,
Washington, West Virginia, and Wyoming.

3california, Connecticut, Delaware, Hawaii, Idaho, Indiana,

Louisiana, Mississippi, Missouri, Montana, Nebraska, Nevada,
Oregon, Rhode Island, and Wisconsin.

alaska, Florida, Georgia, Iowa, Kansas, Maine, Maryland,
Michigan, and Minnesota.

10
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PART 1I.

LDRC Retraction Survey Questionnaire (December 1992)

FOR STATES WITH RETRACTION STATUTES
(see Part I1 for states without statutues)

Please identify the current provisions of your state’s
retraction statute. (Please give official citation and
attach copy of current statutory language to your
completed survey.) Please confine your comments in this
section to the statute identified. If you wish to
comment on other state statute(s), please do so in
narrative form on continuation sheets.)

[For responses, see pades 15-27]

Does your statute give publishers and broadcasters
adeguate advance notice of all potential 1libel claims?
What is the notice mechanism?

[For responses, see pages 15—27]

Does it give plaintiffs an effective remedy to obtain a
prompt and adequate correction or retraction? How?

[For responses, Ssee pages 15-27]

Does it serve to encourage publishers and broadcasters to

publish or broadcast a correction if the facts warrant

it? Or does it actually discourage use of corrections?
Please explain.

{For responses, see pages 28-38]

In practical terms, in your state’s practice how onerous
is the general requirement that a correction be published
in substantially as conspicuous a place or manner as the
original story? 1Is this requirement a fair trade-off for
the benefits to the press in the statute? How could this
practice be improved?

[For responses, see pages 28-38]

-11-~



6. Is the coverage of the statute sufficiently broad, i.e.,
does it cover all forms of mass media? If so, how is
this accomplished?

[For responses, see pages 28-38)

7. Does it act as a condition precedent to commencement of a
libel suit?

[For responses, see pages 39-47]

8. Does it serve to discourage libel suits? Or dees it in
fact encourage bringing libel suits? Or neither?

[For responses, see pages 39-47]

2. Does it effectively reduce the amounts of damage awards?
Punitive damages? Special damages? Any effect on
damages?

[For responses, see pages 39-47])

10. What are the relative strengths and weaknesses of the
statute?

[For responses, see pages 48-59]
11. What features would improve this state statute?
[For responses, see pages 48-59]
12. Do you have any other comments on the statute?
[For responses, sSee pages 48-59)
PART II. FOR STATES WITHOUT RETRACTION STATUTES
1. Please describe how the issue of retraction is handled in

your state,

[For responses, see pages 60-66]

_12._
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2. If you know, please explain why your state has not
enacted a retraction state? _

[For responses, see pages 60-66]

3. Have there been previous attempts to enact retraction
legislation? If so, please describe.

[For responses, see pages 60-66]

4. How would you assess the current implications for your
state’s media of the absence of a statute, in terms of
their correction or retraction practices?

{ For responses, see pages 67-71]

5. If a statute containing provisions similar to those in
Sections 13-15 were enacted in your state, how would such
media practices, or the course of libel litigation, be
changed?

[For responses, see pades 67-71]

-

PART III. THE ULC’S RETRACTION PROPOSALS

(Note: From the perspective of your practice, as reflected in
Parts I or II above, we would also like to have your comments on
the attached, most recent draft of the provisions of the Uniform
Defamation Act dealing with retractions and corrections.

(Sections 13-15). The ULC Drafting Committee is likely to propose
a Uniform Retraction Act based on these provisions, although it is
expected that the Drafting Committee may be willing to make some
revisions, possibly working with LDRC representatives, if LDRC
ultimately determines to support implementation of an appropriate
Act.) (Editor’s note: Sections 13-15 referred to in the LDRC
gquestionnaire were the retraction provisions of the former
comprehensive Uniform Defamation Act. Both the numbering and the
substance of those sections were substantially amended when the
Uniform Defamation Act was withdrawn and the retraction provisions
were codified separately in the Uniform Correction Act.)

1. How would you evaluate Sections 13-15 in light of the
experience you have had with retraction statutes or the
non-statutory issue of retraction?

[For responses, see pages 72-88]}]

-13-




2. To what extent are Sections 13-15 an improvement, or a
step backward, from your current practice? Please be
specific.

[For responses, see pages 72-88]

3. How could Sections 13-15 be improved from your point of
view?

[For responses, See pages 72-88]

4. In your view, would implementation of Sections 13-15
require any other changes in your state’s law?

[For responses, see pages 72-88]

5. In your view, if the ULC and media groups supported
Sections 13-15, as currently drafted or as appropriately
revised, would passage of such legislation be feasible in
your state?

{For responses, see pages 72-88)

* * % * *
Please note your responses and comments on this Survey, and/or

any necessary continuation pages, and return the Survey to LDRC
for receipt by or before January 8, 1993. Thank you for your help.
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Questions Questiopn 1:

1-3 Pleage identify the current provisions
of your state’s retraction statute.
{Please confine your comments in this
gection to the statute ildentified.

LDRC RETRACTION SURVEY - PART I ~ RESPONSES

Question 2:

Does your statute give publishers
and broadcasters adequate advance
notice of all potential libel claims?
What is the notice mechanism?

If you wish to comment on other state
statute(s), please do so in narrative

form on continuation sheets.)

Question 3:

Does it give plaintiffs an
effective remedy to obtain a
prompt and adeguate correction
or retraction? How?

ALABAMA:
(1975).

ALA CODE §§ 6-5-164 through 6-5-186 No. There is no requirement that the

plaintiff demand a retraction before
recovery of actual damages is allowed.
However, under §6-~5-186, vindicative
or punitive damages may not be
recovered in a libel action unless
the plaintiff has made a written demand
upen the defendant for a public
retraction of the charge at least

five days before the commencement of
the action and defendant has failed
or refused to publish a full and fair
retraction within five days of such
notice.

Yes. Under §6-5-~185, the
newspaper or other publisher is
allowed ten days following
publication to publish a
retraction in order to limit
damages recoverable to only
actual damages. This provides
an incentive for retractions and
thus can operate as a remedy for
plaintiffe to obtain a prompt
and adequate correction. Also,
the statute requires that
retractions be run in a
prominent position.

ARIZONA*: A.R.5. §12-5653.01 through 12-653.05 Yes,

(1967).

¢ Statute declared unconstitutional by the Arizona Supreme

Court. PBoswell v. Phoenix Newspapersa, Inc.,

152 Ariz. 9, 730 p.2d 186 (1986).

-15-
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1. CURRENT STATUTE

= - R S _[Continued

2. NOTICE MECHANISM

3. PLAINTIFF'S REMEDY

CALIFORNIA: Callfornia Civil Code § 48a.

Yes. A plaintiff must demand a
correction in writing within twenty
days after knowledge of the publication
or broadcaet of the statements claimed
to be defamatory.

Yes. The publisher or broad-
caster must publish the
correction within twenty-one
days after the plaintiff has
demanded a correction. If the
correction is published in
substantially as conspicuous a
manner as the allegedly
defamatory statements, then the
plaintiff is limited to "special
damages," l.e., actual economic
losges.

CONNECTICUT: Connecticut General Statutes No. The statute itself does not Yes, If the publisher finds
§ 52-237. (Thie statute affects only give adequate advance notice of the charge to be incorrect, the
damages, not liability. Seeking a all potential libel claims. It does statute contemplates his
retraction under it is not a not require plaintiffs to identify retraction of it "in as
precondition to instituting a suit for precigely what claims are libelous. public a manner as that in
defamatian.) If they do not, however, the publisher which it was made."
can ask that they do so pefore
considering the request. The request
is usually contained in a letter sent
Certified Mall, Return Receipt
Requested. The statute does not
gpecify the notice mechanism
FLORIDA: Chapter 770, Florida Statutes (1991}. There is disagreement here. Section Yee. However, because 770.02(1)

770.01, Florida Statutes (199} provides
for notice at least five days prior to
instituting a civil action agalnst a
publisher or broadcaster. This period
has been called inadequate to investi-
gate and resolve. Section 770.02,
Florida statutes (1991) provides that
before liability for punitive damages
may attach, notice must be served on
newspaper periodical or broadcaster,
and depending oo the frequency of
publication, a correction, apology,

or retraction may be published within

-16-

stipulates, that the correction
be published "in as conapicuocus
place and type as said original
article, or, in the case of
broadcast . at a comparable
time, " there are problems to the
extent that the retraction may
not be made in the same place.
{i.e., the corrections section
may be on page A-2 but the
original error wae on A-1).




P | L L K S —

1. CURRENT STATUTE

UR = N - RESPONSES {Continpued

2. NOTICE MECHANISM

3. PLAINTIFF'S REHEDY

FLORIDA: (Continued)

10~45 days of service of notice. If
the correction, apolegy or retraction
is published, only actual damages may
be recovered.

GEORGIA: 0.C.G.A. § 51-5-11 (limited to print
media) (the "Georgia print retraction
statute”}

0.C.G.A. § 51-5-12 (limited to broadcast
media) (the "Georgia broadcast
retraction statute")

Both Georgia retraction statutes
provide some advance notice of
libel claims.

Under the print statute, either

party may present evidence showing
that the plaintiff did or did not
make a written retraction request
requeat at leagt geven days pricr to
filing the action. O0.C.G.A.

$ 51-5-11l(a). If no written retrac-
tion request wag made the plaintiff
is precluded from recovering punitive
damages. 0.C.G.A. § 51-5-11(b} (2).

The broadcast statute contains
similar provisions, but it provides
less notice for the defendant. The
broadcast statute does not require
the request to have been made in
writing nor does it require that it
have been made at least seven days
prior to filing the action, If,
however, the request is in writing,
the broadcast defendant must make
retraction within three days. This
time peried is often inadequate to
agsess the demand.

_17_

By permitting the jury to
consider evidence of a media
defendant's response to a
retraction, the statutes
encourage prompt and adequate
corrections and retractions.

Under the print statute, a
written demand for retraction is
timely honored if, within seven
days of receipt, a publicatieon
corrects or retracts the
allegedly libelous statement
"in as conspicuous and public
a manner at that in which the

. . . Btatement was published.”
If a regular issue of the publi-
cation is not published within
seven days after receiving the
demand, publication 'in the next
regular issue is satisfactory.
If the plaintiff so reguests, an
editorial specifically repud-
iating the allegedly libelous
statement is also required.

The Georgia broadcast retraction
statute employs the same mechan-
ism as the Georgia print
retraction statute. Like a
published retraction, a broad-
cast retraction must be made in
an equally public manner, in a
regular broadcast, and
accompanied by an editorial if
requegted. 0.C.G.A. §51-5-12(b}).
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IDAHO: Idaho Code § 6-712.

Yes. Notice must be given within
twenty (20) days after plaintiff
has knowledge of the publication or
broadcast. The publisher or
breoadcaster then has three weeks to
correct.

Yea. It provides an effective
remedy because i1t provides an
incentive for the publisher or
broadcaster to retract in order
to cut off rights to general and
punitive damages. Plaintiffs
retain the right to sue for
actual damages.

INDIANA: IND, CODE § 34~4-14~]1 through ~2
(retractions by broadcast stations);
IND. CODE § 34-4-15-1 through ~5
retractions by newspapers and news

services).

Yes. The broadcast retraction
statute requires the complaining
party to give three days’ written
notice before filing suit; the
newspaper/news service retraction
statute requires four days' notice
to a news service, slx days’ notice
to a daily newspaper and eleven
days’ notlice as a weekly newspaper.
Magazines are not covered by the
retraction statute. The written
notice must specify "the factual
statements in the article that are
alleged to be false and defamatory,
and correcting their falsity by
reference to the true facts.”

Yes, Once the mistake is brought
to the attention of the
publisher, station manager or
bureau chief (in the case of a
news service), the retraction
must be published within three
days by a news service, within
five days by a dally newspaper,
and within 10 days by a weekly
newspaper, radio or television
station. If a "full and fair
retraction” is published, the
aggrieved party if limited to
recovery of only actual damages.

IOWA: [owa Code § 5£59.2 et. seq.*

No. The statute specifies that a
retraction demand is a prerequisite

In light of Jones, the statute
likely does not provide suffi-

to recovery of special and exemplary cient incentive sc as to repre~

damages but does not require a sent an adequate remedy in and of

retraction demand or advance itself despite the fact that it

notice of libel claims before seeking can open discussions on correc-

actual damages. tions, clarifications, or
retractions.

* In Jones v. Palmer Communications Inc., 440 N.W.2d BB4, BB9 (Iowa 1989%), the Iowa

Supreme Court found significant portions of the retraction statute to.be unconstituticnal,

However, the practice by lawyers representing libel plaintiffe in Iowa generally is to

follow the retraction statute and make retraction demands and media defendants generally

follow the statute requirements with respect to the timing and placement of a retraction -

when retraction demands are honored, :
-18-
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2. NOTICE MECHANISM

3. PLAINTIFF’'S REMEDY

NTUCKY: Kentucky Rev. Statutes § 411,051 No notice mechanism. Yes. Kentucky’'s statutes provide
{Hichie 1991) -~ Newspapers - plaintiffs with an effective
remedy,
Kentucky Rev. Statutes §411.061
{Michie 1991) - Broadcasters
MAINE: 14 Me. Rev. Stat. Ann Sec. 153, No. Publishers do not always recelive Yes. However, the remedy is

advance notice of potential claims
because providing notice is voluntary
and not mandatory to the institution
of a libel suit. According to the
statute, notice consists of any
reasonable notification in writing.

effective to the extent that it
callse for retraction within a
reasonable period of time, by

a denial of the truth of the
original misstatement in a manner
that is as public and as full as
the original misstatement. In
sum,. for those who chocse to
invoke the statute, it does
provide an appropriate
retraction.

MASSACHUSETTS:

231 ¥.G.L. § 923.

No.

No.

MICHIGAN:

MCLA 600.2911(2)(b), MSA 27A.2911
(2)(b).

Not necessarily. The statute has no
time limitation for demanding
retractiong. In some instances a
retraction demand may not be sent until
almost the expiration of the one-year
statutes of limitations for defamation.

Yes. The remedy is effective to
the degree that sophisticated
publishers realize that a demand
will be an exhibit to any subse-
quent complaint and a cavalier
or mishandled response will be a
problem throughout the
litigation.

MINNESOTA:Minn. Stat.§ 548.06.

No. Suits have been commenced without

a demand for retraction. The statute
requires a written demand,

"specifying the statements claimed to be
libelous, and requesting that the

same be withdrawn.” 1In practice, the
"gpeclifications” often amount to little
more than a reference to the

headline and date of publication.

~19-

When the demand is sent reason-
ably soon after initial demand,
it can open discussions on an
appropriate correction or
retraction. Other claimants
regard the statute as a proced-
ural "hoop" and are not interest-
ed in anything except the
newspaper’s denial of their
retraction demand.
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2. NOTICE MECHANISM

3. PLAINTIFF'S REMEDY

Yes. Ten days is generally sufficient
in- cases when more time i85 needed to
investigate and respond, opposing
counsel gives extensions of time

to respond and/or publish a correction
or retraction.

Written demand for a retraction must be
given at least ten days before suit is
filed unless the publication: {(a) is

about a candidate for public office and

is made within ten days of the election;

or {b) is in an editorial or any
regularly published cclumn of opinion.

Yes. Within ten days after
receipt of the retraction notice,
a media defendant is entitled to
publish a "full and fair
correction, apology and retrac-
tion . in the game edition
or corresponding issues of the
newspaper in which said article
appeared, and in as conspicuous
place and type as was said
original article, or wae bread-
cast or telecast under like
conditions correcting an honest
mistake . . .." Miss. Code Ann.
§ 95~1-S(2) (1972). 1If this is
done, the plaintiff "shall
recover only actual damages."

1d.

MISSISSIPPI: Miss Code Ann. § 95-1-5 {1972).
MONTANA: 27-1-818 through 27-1-821, Montana

Codes Annotated.

Yes. Notice of the alleged defamatory
statements and statements of what are
claimed to be true facta and sources
must be given or the claimant may not
recover punitive damages.

Yea. Section 27-1-820, McCA,
contemplates that publication

of the defamed person's
statement constitutes a
correction within the meaning of
the statute,

NEBRASKA

Neb. Rev, Stat. § 25-840.01
(Reissue 1989)

No. Not all claims provide adequate
notice, since retraction demand is
optional. Notice of demand for
retracting must be sent by certified
or registered mail, within 20 days
after knowledge of publication.

-20-~

Yes. Correction is motivated by
major limitation of damages,
unless malice if proved against
publishers.
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3. PLAINTIFF‘'S REMEDY

{EVADA: Nevada Revised Statutes Annotated Yes. A potential plaintiff must demand Yes, A plaintiff is entitled to
§§ 41,336-~,338, a correction within 90 days after seek general, special, and exem-
learning of the publication or broad- plary damages if a correction is
cagt of the allegedly defamatory properly demanded and the
statements. The demand must be in publisher or broadcaster fails to
writing and must specify what statements publish or broadcast a correction
were defamatory. Nev. Rev. Stat. must be published or broadcast in
Ann. § 41.336, substantially as conspicuous a
manner as the allegedly defama-
tory statements. Id. § 41.337.
» If this is done within 20 days
of the correction demand, the
plaintiff is limited to special
damages, i.e., actual economic
losses.
IEW_JERSEY: N.J.S.A. 2A:43-2. (Provides that a No, A retraction demand is not a Not necesgsarily. See response

plaintiff can only recover his actual
damage proved and specially alleged in
the complaint unless he proves either
malice in fact or that defendant, after
having been requested by plaintiff in
writing to retract the libelous charge
in as public a manner as that in which
it was made, failed to do so within a
reasonable time.,)

prerequisite to suit. There is no

notice mechanism.

to guestion #4 below.

ORTH _CAROLINA:

N.C. Gen. Stat. § 99-1 and § 99-2.

Yes. The ten day retraction periced

is usgually sufficient for the types of
claims that are straightforward enough
to be likely to lead to a retraction.
The notice must be served in writing,
epecifying the article and statements
alleged to be false and defamatory.

-2]l=

Yes. It provides a practical
incentive for a publisher/
broadcaster to provide a prompt
and appropriately conspicuous
retraction or correction.
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2. NOTICE MECHANISM

d. PLAINTIFF'S REMEDY

NORTH DAKQTA: North Dakota Century Code § 14-02-08.

No. The statute does not give
publishers adequate advance notice

of all potential libel claims. The
Btatute allows a plaintiff to file a
complaint after juat three daye ngtice
demanding a retraction, not enough time
to check out the demand, check the
facts involved, perhaps consult with
an attorney, and print the retracticn.
A 10-15 day notice might be more
effective in allowing a publisher to
investigate the problem and perhaps
work out a settlement with the
complainant that would not involve

a lawsuit. Notice is usually given

by letter.

-22-

No. It's not effective for
plaintiffs because of the 3 day
limit., Newspapers elther don’t
publish a retraction aince they
daon’'t have time to determine L{f
one ie needed, or print a very
perfunctory retraction. If more
time were allowed, a better and
more plaintiff-satisfying
retraction might be printed,
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1. CURRENT STATUTE 2. NOTICE MECHANISM 3. PLAINTIFF'S REMEDY
Ae applied to broadcasters, Ohio

OHIO: Ohic Rev. Code § 2719.03 There is no notice mechaniem.
(Page 1992) = Broadcasters. .
Ohic Rev. Code § 2739.13-2739.16
({Page 1992) Newspapers.

-23=

Revised Code § 2739.03 (C)
provides that upon demand of any
person/persons affected, the
station shall broadcast any
statement setting forth in
proper language the truth which
the affected person/persons has
offered the station for
broadcast. Once demand has been
made, the station shall
broadcast the statement within
forty-eight hours of receiving
the statement. This broadcaet
shall be broadcast in as
prominent a manner and at as
prominent a time as the original
broadcast. Ohio Rev. Code §
2739.03(D). In addition, the
statute provides that no
broadcasting station shall
refuse to broadcast any
statement as required by the
above provisiona. ©Ohio Rev,
Code § 2739.03(F).

As applied to newspapers, Ohio
Revised Code § 2739.13 provides
that upon demand of any persons
affected, the newspapers shall
print, publish and circulate any
statement setting forth in
proper language the truth which
the affected person shall cffer
to the newapaper for
publication. Once demand has
been made, the newspaper shall
print and cir- culate the
statement in the next regular
issue or within forty- eight
hours fellowing the receipt
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2. NOTICE MECHANISM

3. PLAINTIFF'S REMEDY

OHIO:

{Cont inued)

of the statement. The statement
is to be published in the same
color of ink, with headlines of
equal prominence and is to be
given the same publicity in all
respects as the original
article. Ohio Rev. Code §
2739.14,

In addition, the statute provides
that no newspaper shall refuse to
publish any statement as required
by the above provisions. Ohio
Rev. Code § 2739.16{A).

If the broadcasting station or
newspaper refuses to publish
these retractions, the statute
provides for fines. Ohio Rev.
Code § 2739.99,.

OKLAHOMA:

Okla.
Okla.

Stat.
Stat.

tit.
tit,

12, Section l44éta.
12, Sectien 1447.5.

No., Section 1446a has no time limit
{other than the one-year statute of
limitations) for the perscn allegedly
defamed to demand retraction and
applies only to newspapers and
periodicals. The statute is vague
regarding how particular the demand
must be or whether the person making
the demand must supply supporting
information. The demand can he
either oral or written. Section
1447.5 (which is undoubtedly uncon-
stituticnal) would require the
broadcast of whatever the person
demanded.

-2

Probably not. Section 1446a does
not offer much more than what a
responsible publisher would do
anyway and there is little
incentive for a publisher to
comply with the statute rather
than follow its own retraction
policies (see No. 4). HNo
broadcaster has apparently ever
agreed to comply with a demand
under Section 1447.5.
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2. NOTICE MECHANISM

‘“"“J;!lI!ﬂ!IIIIIIIIIIIIIIIIIIIIII-I-------II!!!----ELJW

J. PLAINTIFF’'S REMEDY

OREGON: ORS §§ 30-160-30.175 (1992).

{a) The notice provision operates as
a condition precedent to commencement
of a libel suit because plaintiff
must demand a retraction to be
eligible to recover general damages,
unless plaintiff proves defendant
intened to defame.

{b) A defamed person, or the person'‘s
attorney, must demand a correction or
retraction, in writing, within 20
days of actual notice of the
defamatory statement. The notice
must identify the false or defamatory
statement and request a correction

or retraction. The notice may refer
to sources from which true facts

may be ascertained with accuracy.

It provides for a prompt retrac-
tion because the publisher has
twe weeks to investigate and
publish the correction or
retraction. It may not

provide an adequate remedy from
a plaintiff's perspective because
the publisher must only publish
the retraction in “substantially
as consplicucus manner" but need
not reach "substantially the
same audience."”

SQUTH DAKOTA: SDCL 20-11-7. Retraction request is
prerequisite in libel action against
newgpaper {(or employee); retraction in
a timely manner when error printed in
"good faith" precludes recovery of
punitive damages.

There is a three-day minimum notice of
of an impending suit. The notice

must be "served", indicating that

it should be in writing.

It provides such a remedy only

if the defendant believes that the
benefit of retraction (possibly
limiting recovery to compensatory
damages) merits compliance with
the demand.

TENNESSEE: Tennessee Code Ann. § 29-24-103

The statute applies only to newspapers
and pericdicals, not to broadcasters.
It provides for written notice five
days prior to filing suit, but doesg
not preclude a cause of actien when
notice is not given. The only conse-
quence of a failure to give notice

is that the plaintiff is limited to
compensatory damages.

-25=

Yes. The statute requires that
within 10 days or the next regular
edition, a "full and fair correc~
tion, apolegy or retraction” be
printed on the front page of a
newspaper or in a conspicuous
place in a periodical.
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TENNESSEE:

Tennessee Code Ann. 29-24-103 (19580)
provides: Notice of action against
periodical -- Effect of retraction ~--
(a) Before any civil action is brought
for publication, in a newspaper or
periodical, of a libel, the plaintiff
shall, at least five (5) days before
instituting such action, serve notice

in writing on the defendant, specifying
the article and the statements therein
which he alleges to be false and defama-
tory. (b)(l) If it appears upon the
trial that said article was published in
good faith, that its falsity was due to
an honest mistake of the facte, and that
there were reasonable grounds for
believing that the statements in said
article were true, and that within 10
days after the service of said notice,
or in the next regular edition of said
newspaper or periodical, if more than
ten (10} days from date of notice, a
full and fair correction, apology, or
retraction was published in the same
editions, and in the case of a daily
newspaper, in all editions of the day of
such publication, or corresponding
issues of the newspaper or periodical in
which said article appeared; and in the
case of newspapers on the front page
thereof, and in the case of other per-
iodicals in as conapicuous a plat or
type as was said origimnal article, then
the plaintiff shall recover only actual
and not punitive damages. (2) Said
exemption from punitive damages shall
not apply to any article about or
affecting a candidate for political
office, published within ten (10) days
before any election for the office for
which he is a candidate.

The statute gives adequate advance
notice of many, but not all, potential
libel actions to publishers of "news-
paper (s8] or periodical{s}." Notice is
required for plaintiff to preserve

his ability to claim punitive damages,
but no notice is required if only
actual damages are asought. Notice is
not required by the statute to be
given to publishers of any other type
of publication, or to broadcasters.

-26-

The value of the “remedy” to
plaintiffs is theoretically
problematical. The incentive
to publishers provided by the
statute is that they are
afforded a Btate law mecha-
nism to "cut off" plaintiff's
ability to c¢laim punitive
damages. In light of the con-
stitutional reguirement that
plaintiff prove actual malice
before the issue of punitive
damages is submitted to the
jury, in cases where it can be
readily determined that no
actual malice can be proved,
there is little real incentive
to retract,
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UTAH: Utah Code Annoted Section 45-2-1 (1992} Yes, except in publications involving Yes. Retraction must be made
(Newspapers}. complex stories where 3 days is within 3 days.
Utah Code Annoted Sectjion 45-2-1.5 insufficient time to determine
(1992} (Broadcast}. whether to retract.

VIRGINIA: Section 8.01~48, Code of Virginia. No. There is no notice mechaniem. The statute is purely an

Retraction may be proved in mitigation
of punitive damages and general damages

evidentiary damage mitigation
allowance, and is not designed to

other than actual pecuniary damages. give plaintiffs any remedy.

WEST VIRGINIA: West Virginia Code § 57-2-4. No. No.

WISCONSIN: § 895.05(2), Wis. Stats. The statute does not cover and is Yes. To ensure compliance with
therefore inadequate as to broad- the statute, the publisher’s
casters, The statute provides for response must be prompt
adequate notice of potential libel (within one week from receipt

claims agalnst any "newspaper, of the notice for a daily

magazine or periodical, . . .." publication) and must either
The notice mechanism is a writing retract the earlier publication
specifying the article challenged or, in the circumstances

and the statements therein ¢laim

toc be false, which notice myst also
contain a statement of what are
clalmed to be the "true facts."

described, repeat the claimant’'s
verslon of the "true facts."

-2 7
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Questions Question 4: Question 5: Question 6&:

4-6 Does it serve to encourage publishers In practical terms, in your state’'s Is this coverage of the statute
and broadcasters to publish or broad- praétice how onerous is the general sufficiently broad, i.e., does
cast a correction if the facte requirement that a correction be it cover all forms of maes media?
warrant it? ©Or does it actually published in substantially as If so, how is this accomplished?
discourage use of corrections? conspicuous a place or manner as the
Please explain. original story? 1Is this requirement

a falr trade-off for the benefits to
the press in the statute? How could
this practice be improved?

ALABAMA: Yes. It seems to encourage publishers It is onerous because the Ne. The statute does not explici~
and broadcasters to publish or statute is vague when specifying tly state that it applies to the
broadcast corrections if the facts the positioning and size of the broadcast media as well as the
warrant because, under §6-5-185, if the retraction. This generally requires print media. However, under
publisher provides a retraction publisher to run a retraction in a Alabama case law, the word "libel”
pursuant to § 6-5-184 within ten days of position of prominence greater than encompasses all radio and tele-
the publication, then the plaintiff can that of the original erroneous vision broadcasts of defamatory
recover only actual damages and not publication. mattere. Thus, the presence of
punitive or vindicative damages. the word "libel” in the retrac-

tion statute indicates that it
would be applied to all mass
media.

ARIZONA: The statute encourages correction in The statute was not considered The statute specifically covera

appropriate instances. The statute
does not discourage corrections.

onerous ag to publication of the
correction in substantially as caon-
spicuous a place or manner (except in
the minds of a few editors). It was
generally regarded as a reasonable
trade-off in terms of the benefits
which accrued to the media.

-28-

print and breoadcast media by its
terms.
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6. MEDIA COVERED

CALIFORNIA:It serves to encourage the publication

of corrections where warranted. If

a proper correction is published,
plaintiff cannot cover damages for loss
of reputation, emoticonal distress, nor
to punish the defendant.

To date, the only way to obtain
summary adjudication of the substan-
tially conspicuous issue has been

to place the correction in the same
place a® the offending statements,
California case law holds that the
substantially conspicucus requirement
is ordinarily an issue of fact for

a jury rather than an issue of law
for a judge. It would be helpful if
the law was changed to make it a
question for a judge.

It is unclear whether the statute
covers magazines. It should be
revised to make it clear that it
covers all publications as long
as they meet the requirement that
the correction be published
within twenty-one days of the
plaintiff’s demand.

CONNECTICUT:The statute encourages publication of

corrections when warranted in order to
avoid the possibility of punitive
damages in any subsequent suit.

No. <Connecticut‘s practice not at all
onerous. Most newspapers have a
particular page where corrections or
clarifications are usually found, and
the public has become accustomed to
looking to those pages, so that
publicition on those pages is generally
considered to be "in as public a
manner" - publication. It is a fair
trade-off. No known improvements.

There ie no differentiation
among types of media. However,
General Statutes Section 52-239,
exempte from liability for
defamation the owner, licensee,
or operator of a visual or

gound radio broadcasting

station or network, or his
agents, or the owner, licensee
or operator of a cable system or
his agents, unless the person
willfully, knowingly and with
intent to defame participated in
the broadcast of the defamatory
statement.

FLORIDA:

Retractions are discouraged in many cases
because publication of a retraction only
restricts punitive damages and
retractions freguently are not regarded
as pufficiently "full and fair." The
retraction can become the primary
admission of liability without

providing any benefit to the publisher.

Yes. The statute is very onerous in
practice. It could be improved with
objective criteria defining whether

a retraction is full and fair (i.e.,
require publication on the same page

at the same time or allowing for the
placement of corrections in a dedicated
correction box to appear or the same
page of the newspaper each day).

=29

Yes. It uses the terms
"publication or broadcast" and
“newspaper, periodical or other
medium" which is sufficiently
broad to cover all forms of masse
media.
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GEQRGIA: The statutes encourage publishere and Many publications typically publish Yes. The two retraction statutes
broadcasters to publish or broadcast their corrections, whether or not cover all forms of mass media.
corrections when factually warranted to made pursuant to a retraction demand, The broadcast retraction statute
the extent that this insulates media in the same place in every issue. was enacted in 1989 to fill the
companies from possible punitive Although this should be sufficient, gap in coverage left when the
damage liability. However, a media the question has never been Georgia print retraction
defendant must also prove it did not judicially resolved in Georgia. An statute was interpreted as being
publish the allegedly libelous statement ideal retraction statute would permit inapplicable to broadcast media.
with "malice." such publication to serve as an Williamson v. Lucas, 171 Ga. App.

effective response. 695, 320 s.E.2d BOOD (1984).

IDAHO: It encourages corrections by limiting It is not significantly onerous, and Yes. It is sufficiently broad
the damage remedies, and by stating is a fair trade-off, in that it covers newspapers
that no exemplary damages may be awarded and radio and television
without a showing of actual malice, broadcasts.

INDIANA: The statute encourages retractions Yes. 1t is onerous given the No. The retraction statutes

by taking away the risk of punitive
damages. Publication of a retraction is
admissable evidence for a defendant as
tending to reduce the plaintiff’s
damages. White v. Sun Publishing Co.,
164 Ind. 426, 73 N.E. 890, 891 (1909).
However, if a retraction is made in a
manner other than as prescribed by the
statute, there can be an inference of
actual malice by that variance.

Bandido’'s v. Journal Gazette Co., 575
N.E.2d 329 (Ind. App. 1991).

holding in Bandido's v. Journal
Gazette Co., 575 N.E.2d 324, 329
(Ind. App. 1991), that making a

retraction presents a genuine issue

of material fact on the issue of
actual malice that will preclude
summary judgment.

practice of having a regular
"correction” column which arguably
is better read than many other
sections of the newspaper. The
practice could be improved by

allowing the retraction or correction

to be published in the regular
"correction" columns,

~30-

This is especially
true now, in light of most newspapers’

if one exists.

cover only those media expressly
named: radio and television
etations, newspapers or new
services., It does not include
magazines or other publications
not named in the statute,
Christopher v. American News Co.,
171 F.2d 275 (7th Cir. 1948).
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Yes.
It specifies where, how, and when a
retraction should be made, helping
publishers and broadcastere understand
what is likely to constitute an adegquate
retraction.

The statute encourages corrections.

It is occasionally onerous or

impossible because of difficulty in

meeting the requirements that

newspapers publish in "as conspicuous
a place and type in said newspaper”

and that broadcasters broadcast

"at

a time considered as favorable as
that of the defamatory statement."

The Iowa retraction provisions
cover newspapers and
broadcasters. The statute does
not specifically refer to
emerging technologies such as
patellite transmitted data or
computer retrieval systems.

KENTUCKY :

Yes. Kentucky's statutes encourage
publishers and broadcasters to publish
or broadcast a correction If the facts
warrant it.

-The newspaper statute provides that

the defendant may plead the publication
of a correction in mitigation of
damages. Punltive damages may be
recovered only if the plaintlff shall
allege and prove publication with legal
malice and that the daily or other
newapaper falled to make coneplcucus and
timely publication of a correctlion after
recelving a sufficlent demand for
correction.

The Broadcasting statute provides that
the plaintiff shall recover no more than
special damages unless he shall allege

and prove that he made a sufficient demand

for correction and that the radio or
television broadcasting station failed

to make conspicuous and timely publication

of said correction.

In practical terms, the requirement
that a correction be published in
substantlially as conspicuocus a place
or manner as the original story is not

particularly onerocus.

The regquirement

would appear to be a fair trade-off for
the potential benefits to the media

provided in the statutes.

-3]-

The statutes specifically cover
newspaper publishers and radio
or television broadcasting
stations.
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MAINE:

Because the statute is not coercive to
either side, it does encourage notice of
a false report and the opportunity to
correct it. It does not appear to
discourage appropriate corrections.

The statute ignores that most publish-
ers now have a specific box or page
where all significant correcticna are
made. Frequently, the corrections
made in that manner receive more note
than if they were spread throughout
the paper.

Yes, by not being restrictive or
specific to any branch of the
media, the statute by its terms,
is broad enough to apply to all
mass media.

MASSACHUSETTS:

It may have a slight encouraging
effect -- evidence of retraction can be
offered in mitigation of damages,

The statute does not speclfy that the
correction must be published in a
particular manner. But a 1908 case
holds it must be "complete in character

and conepicuous in position.® Ellis
v. Brockton Publishing Co., 198 Mass.

538, 542 (1908)

It presumably covers all mass
media, but the statute is not
explicit -- and might be read as
referring to print media (it
refers to a copy of the
retraction).

HMICHIGAN:

It certainly does not discourage
corrections. However, it is our
experience that publishers lasue
corrections out of a sense of ethical
regponsibility and not because of the
retraction statute. However, the
statute does provide that a retraction
is evidence of the publisher’s "good
faith."

It is pot particularly onerous because
because most corrections appear on a
specific page of the newspaper which
in some instances is a more prominent
part of the newspaper than the
complained of article. Statutorily
permitting corrections to be published
in a prominent portion of the
publication reserved for corrections
and clarifications probably would be
beneficial to all concerned.

Yes,

MINNESOTA:

When it is possible to open discussions
gsufficiently to determine whether the
facts do warrant a correction, the
statute encourages publication of a
cerrection.,

This is occasionally onercus and even
imposeible, when the same page does
not exist in the later publication ase
existed in the original publication.
Publications which publish all
corrections in a consistent format
and location should be permitted to
publish statutory retractions there
as well (perhaps with an exception
for retraction of front-page
stories).

-32-

1t covers only actions against
newspapers.
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MISSISSIPPI: Yes. The retraction statute We have counseled the media and counsel Missiesippi‘s retraction
encourages the publicatlion of corrections opposite that this general requirement statute has been interpreted to
and retractions where appropriate is unenforceable under the United apply to newspapers, radio and
because it provides that when the States Supreme Court’s decision in television stations, wire
publisher or broadcaster has followed iami Herald Publishing Co. v. services, and other forms of
the statute, the plaintiff’s recovery is Yornillo, 418 U.s., 241, 41 L. Ed. 2d news reporting services such
limited to actual damages. 730 (1974). We have nonetheleas ae news magazines and cable or

advised our clients to attempt to satellite news transmissions.
comply with the spirit of thie Panpnell v. Associated Press, 690
requirement. At a minimum, the F. Supp. 546, 549 n.2 (N.D.

' publieher or broadcaster routinely Miss.), 15 Med. L. Rptr. 2054
handles a correction or retraction in (1988). Some of these entities
the same manner and place as other are not expressly identified in
corrections and retractions. the Mississippi retraction

statute., For purposes of
Assuming this requirement is clarity, a "model® retraction
constitutional, it appears to he statute which specifically lists
a fair trade-off if a .media firm will these and possibly other types
in fact be insulated from a claim for of publishers would be advisable.
punitive damages as a result of its
compliance with the statute.

MONTANA: Yes. The statute encourages There is no burden at all. Such The statute covers newspapers,
retractions/corrections. If the alleged corrections are routinely done "in a magazines, periodicals, radios,
defamatory statement was published under position and type as prominent as the televigion, or cable television
honest mistake and correction is made, alleged libel and at the same time of systems. 27-1-B18, MCA.
the media defendant has a complete day as the broadcast complained of."
defense against punitive damages.

NEBRASKA: Yes. Normally correction is well worth Not onerous at all. Yes, its a Probably ~ the term used is

| doing unless you are not sure original trade-cff. Improvement - allow "publication" -~ and it is
story was wrong - it would be an corrections either in a regular taken broadly.

admission of error of course. "corrections place™ or in similar
places the original story.

-33-
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NEVADA:

Yes. It servee to encourage the
publication of corrections where
warranted. If a proper correction is
published, plaintiff cannot recover

damages for loss of reputation, emotional

distressg, or to punish the defendant.

No case has clarified this issue.

The sufficiency of a correction (which
would include the adequacy of its
placement) is a question of fact for
the jury, rather than a guestion of
law that a judge would declide. See
Nevada Indep. Broadcasting Corp. v.
Allen, 664 P.2d 337, 345 (Nev. 1983).
A clear standard regarding placement
would more likely result, and thus
eliminate the guesswork for publishers
and broadcasters, if the lssue were
one of law.

The statutes expresely extend
to newspapers, radio, and

televigion., It is unclear
whether they apply to
magazines. No Nevada court has

addressed this lessue. The
statutes should be revised to
ensure that magazine publishers
are aleo protected from general
and exemplary damages if they
publish a timely retraction.

HEW JERSEY:It may, to some extent, serve to

encourage publishers to publish a
correction if the facts warrant it
{especially where there is a
possibility that a jury would find
actual malice)., However, since the
primary pupose of the New Jersey
retraction statute is to permit
punitive damges where a retraction is
not appropriately made, the statute
has limited force after Gertz since
libel plaintiff must still prove
actual malice in order to recover
punitive damages, except in purely
private cases not involving public
concern pursuant to Greenmogs

Builders v. Dun & Bradstreet.

It is difficult to answer this
question since retractions tend to be
fairly rare in New Jersey. If other
adjuetments were to be made in the
statute {which would create a greater
incentive for publishing retractions),
then thie requirement might present a
fairer trade-off. For example, if
compliance with the retraction statute
would limit actual damages or

affect liability, then its use would
be more frequent and the trade-off
more appropriate.

34—

No. It covers newspapers,
magazines, periodical, or other
publications. It does not, for

example, specifically cover TV or

radio broadcasters.
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NORTH CARCLINA:

Although there are factual
situations in which cne might argue
that the statute discourages a
retraction because it becomes an
admission of falsity, the general
view is that ae a practical matter,
it usually encourages corrections and
retractions when an honest mistake of
fact hae been made.

The "conspicucusness" requirement,
although sometimes inconvenient to a
publisher (as in a minor mistake made
on page 1A or the local front), has not
been particularly onerous. It is

{(and is perceived by judges to be) a
fair trade-off for the various
protections provided the press at
common law and otherwise.

The North Carclina retraction
statute specifically covers
publishers of "newspapers and
periodicals,” as well as radio
and televieion astationa. There
are no cases addressing whether
it would cover other forms of
media.

WORTH DAKOTA: Yes.

It encourage publishers to
print corrections since a printed
correction, while perhaps giving a
potential plaintiff the idea to sue,
also goes toward mitigation of
damages and would probably serve the
game purpose as a printed retraction
in eliminating punitive damages.

The exact laocation issue has never
really been an issue here, so it can't
be too onerous. Usually, the same page
does the trick. It’'s not a fair
trade-off. Rather than same place
language, the requirement should be
noticeable or conspicuous only.

No. It only covers newspapers.
The issue of coverage of other
media has never arisen.

The statutes encourage publishers and
broadcasters to publish or broadcast
a retraction if the facte warrant it
by providing for fines for a refusal
to broadcast or publish and by
providing immunity to publishers and
broadcasters for anything in the
retractiona. See Chio Rev. Code §§
2739.03(E), 2739.15(B).

In practical terms, the requirement
that a correction be published in
subatantlially as conspicucue a place

or manner asg the original atory is
particularly onerous. The requirement
would appear to be a fair trade-off for
potential benefits to the media

in the statutes.

~35<

The statutes specifically
cover owners, licensees, and
operators of a visual or sound
radio broadcasting station or
network as well as newspaper
and magazine publishers.
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It discourages retractions. If a
regponaible publisher or broadcaster
knows that it has erred, it will
retract (if a retraction can be done
timely) regardless of the statute.

If there ieé a substantial doubt that
the information published or broad-
cast was wrong, the statute gives
little incentive to retract. The
retraction would admit falsity, but
the statute would not reduce damage
exposure. Actual damages remain
recoverable; there are several
exceptions to the statute {e.g.,
political candidates and, arguably,
information from confidential sources);
and if enough reckless disregard of
truth exists to support punitive
damages, the statute no longer appllies
to cut off a4 punitive damage claim.

It is not terribly onerous, but it ise
a fair trade-cff for what is gained.
The publisher or broadcaster should

be left to exercise editorial judgment
within reason, regarding how and when
a retraction is made, especially if

a retraction could under particular
circumstancea be as harmful as the
original publication,

No. 1446a applies only to
newspapers and periodicals.

OREGON:

It encourages retractions and
correctione because fallure to publish
a retraction or correction upon demand
entitles a plaintiff to recover
general damages in subsequent
litigation.

Yes. The statute is onerous because it
does not clearly define the procedures
necessary for an adequate retraction.
Therefore, a less ambiguous statute

may be helpful; however, there have
been no suita challenging a publisher's
retraction.

The statute covers most forms of
mags medla, e.g., newspaper,
periodicals, other printed
periodicals, radio, television
and motion pictures. The statute
specifically liste the above-
mentioned forms of mass media in
the sections pertaining teo
damages and retraction.

SOUTH DAKOTA: There is very little incentive, unless
there is some likelihood that the plain-

tiff will be satisfied with that relief

. certainly not compelled by statute.

There hasn‘t been any meaningful
litigation involving this issue.

-3f=-

Ostensibly applies only to
newspapers.
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TENNESSEE:

The statute encourages a correction in
cases in which punitive damages are a
realistic possibility. The statute also
encourages retraction when it is believed
that a retraction will settle the

matter.

The Tennessee statute requires that a
newspaper publish the retraction

on the front pages, no matter where
the allegedly libel article appeared.
We believe this is not unfair to the
press.

The statute only covers news-
papers and periodicals,

TENNESSEE: As a practical matter, the statute The statute requires newspapers to No., See response to no. 2.
encourages correction because, even publish corrections gn_the front page.
¢ given the actual malice requirement for This "placement" requirement is partic-
submission of punitive damages, publish- ularly onerous. Other "periodicala" are
ers want to avail themselves of every only held to the "as conspicuous a place
defense to punitive damagea, including as that of the original defamatory
that afforded by the retraction statute. article," which, in my view, should be
applicable to newspapers asg well,
UTAH: The statute encourages retractions or Not onerous -- fair trade-off. No. The statute‘s coverage is
clarifications in practice. . limited to newspapers, radio,
and televigion. It does not
cover magazines, fliers,
newgsletters, etc.
VIRGINIA:; If anything, the statute would encourage At least some of the larger papers The statute dces not cover

corrections. A8 a practical matter,
publishers appear to be anxious to
correct if they know they are wrong, and
probably are not aware of the statute,

have a standard location in their
editions for printing corrections.
Whether this will suffice has not been
tested in any reported decision, but
it seema to be a desirable approach
for larger papers.

broadcast media.

JEST VIRGINIA:

It may provide minimal

encouragement.

This question is difficult to

angwer in the West Virginia context.
The state’'s two major newspapers
publish “corrections” in a particular
spot in the newspapers, regardless of
where the initial article ran.

-37-

Yes., The statute refers to
"any action for defamation.”
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WISCONSIN:

The statute is ineffective as to
broadcasters. However, it encourages
publishere to publish a correction if
the facts warrant., Compliance with the
statutes protects the putative defendant
from punitive damages and limits the
claimant’s recovery to "actual damages,"”
which may themselves be mitigated by
the publication of the retraction/
correction. 1In general, publishers
never hesitate to publish either a full
retraction or, when appropriate, a
correction when satisfied that a prior
publication wae capable of defaming the
claimant and arguably was false, or even
when accurate but possibly unfair.

The requirement that the correction
publighed "in a position and type as
prominent as the alleged libel" has
not proven to be onercus and in mest
instances is readily and easily
complied with. This requirement
occasionally creates practical
difficulty because frequently the
correcting story is simply not as
large as the original and therefore
does not support as large or broad a
headline as appeared in the original.
A difference in space given to or
size of the correcting headline has
never been held to disqualify a
correction otherwise in compliance
with the statute.

1

-38=

No. The statute is not
sufficiently broad. At the
least, it should be amended to
include broadcasters, Efforts
to encourage such an amendment
approximately five years ago
were unsuccesasful.
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Question B:

Doces it serve to discourage libel
guits? Or does it in fact encourage
bringing libel suits? Or neither?

Question 9:
Does it effectively reduce the

amounts of damage awards?
Punitive damages?

Special damages?

Any effect on damages?

ALABAMA: No. But in order to recover punitive
damages, the plaintiff must first demand
a retraction. 50 in that sense, it
operates as a condition precedent.

The statute does not encourage
litigation. It is unclear whether
it discourages suits.

Yes. It can operate to bar
recovery of punitive damages if
a demand for retraction isn’t
properly made. More
impeortantly, 1lf the proper
retraction is published within
ten days of the date of
publication of the original,
erroneous publication, then the
plaintiff in such cases may
recover only actual damages.

ARIZONA: No. However, failure to demand
correction limited recovery to epecial
damages only.

The statute discourages libel suits,
either because there are no speclal
damages ‘or because the period for
correction demand is permitted to
elapse.

The statute effectively reduces
damage awards. It avoids
general and punitive damages
where no demand is made prior to
the guit and also sets forth a
specific reguirement that
publication must be proven to be
with actual malice "and then
only in the discretion of the
court or jury."

cALIFORNIA:No.

The California correction statute
discourages lawsuits.

Yes. If the plaintiff fails

to make a proper demand, then
he or she is limited to special
damages. If the publisher
publishes a proper correction,
then the plaintiff also is
limited to special damages.

ZONNECTICUT: No.

Neither.

-39~

Plaintiff limited to actual
damages that are specially
alleged and proved.
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FLORIDA: Yes. This is unclear. It may encourage Yes. Punitive damages are
suits by providing an obvious barred by statute, but re-
mechanism for lawyers to get the tractions are rarely regarded
suit started. as sufficient to bar a punitive

damage claim.

GEQORGIA: No, In general, the statutes discourage By promoting demands prior to
suite by promoting pre-suit euit, and thus effectively
retraction requests from potential providing the media an
libel plaintiffs and by encouraging opportunity to take defenasive
congidered responses by media action prior to suit, either
defendantsa. with a correction or other

thoughtful response, the
statutee may tend indirectly to
reduce potential damages.

IDAHO: No. It should discourage libel suits, Yes. It eliminates all but

actual damages.

INDIANA: While the statute certainly reads that It does not discourage libel suits, The effect on damages is

way, it has been held pot to act as a
condition precedent to commencing suit.

Estill v. Hearst Pub., Co., 186 F.2d 1017,
1021 (7eh cie, 1951,

because there does not seem to be
any awarenes8 among the plaintiff'ese
defamation bar that it exists. As
a consequence, libel suits often
are brought without any request for
retraction as provided by the
statute., However, the statute does
not encourage bringing libel suits,
either.

-40-

speculative, because there have
been few libel cases tried to
judgment in which a retraction
demand was made. While there is
no reported case on point, libel
defense practitioners operate
under the theory that if a
plaintiff fails to make a demand
as prescribed under the
retraction statute, punitive
damages are not available.
Technically, the statute says
the plaintiff is limited to
actual damages only if a full
and fair retraction is published.
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IOWA: No, and in light of the Jones decision If, after Jones, recovery of more In light of Jones, the provisions

a libel plaintiff cannot shift burdens

of proof following the procedure.

than actual damages cannot occur
without first making a retraction
demand, libel suits may be discouraged.
To the extent a potential plaintiff
provides a defendant with an
opportunity to respond to alleged
inaccuracies, the statute also may
discourage libel suits. However,
because it does not impose prerequisites
to the filing of a lawsuit, standing
alone, it does not discourage such
litigation,

-31-

that shift burdens and impose
damages because of the failure to
issue a retraction have been
deemed unconstitutional. How-
ever, it remains arguable that
the provision that requires a
retraction demand as a precon-
dition to recovering more than
actual damages remains enfor-
ceable. If that proviaion
remaine enforceable, the statute
can effectively reduce the amount
of damage awards if a plaintiff
proceeds to litigation without
first making a retraction demand.
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KENTUCKY :

.y

No.

In practical terms, it would appear
that Kentucky’s statutes are neutral
in this respect. However, to the
extent that the parties can begin a
dialogue regarding a proposed
retraction or correction, that
dialogue can often provide a

vehicle to resolve disputes and
prevent libel suits.

-4 2=

Under the newspaper statute,
the defendant newspaper may
plead the publication of a
correction in mitigation of
damages. Punitive damages may be
recovered only if the plaintiff
shall allege and prove
publication with legal malice
and that the daily or other
newspaper failed to make
conspicuous and timely
publication of a correction
after receiving a sufficient
demand for correction,

The broadcasting statute
provides that the plaintiff
shall recover no more than
special damages unless he shall
allege and prove that he made a
sufficient demand for correction
and that the radio or television
broadcasting station failed to
make conspicuous and timely
publication of said correction,
Further, "special damages" are
defined as pecuniary damages
which the plaintiff alleges and
proves that he has suffered in
respect to his property,
business, trade, profession, or
occupation and proves he has
expended a proximate result of
the alleged defamation), and no
other.
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MAINE: No.

It may discourage some suits by
permitting publishers to make timely
corrections of misstatements and thus
diminishing the dollar value of libel
claimg in the eyes of plaintiff‘s
counsel.

It probably reduces damage awards
for no other reason than the fact
that the trial judge will
instruct the jury the publisher
"may in mitigation of damages
that the plaintiff failed to
notify the defendant of the

libel in a timely fashion and
that the defendant was therefore
unable to lessen damage to
plaintiff‘s reputation.” It is
also unlikely that a publisher
that complied with the voluntary
revisions of the retraction
statute would get hit with
punitive damages by a Maine jury.

MASSACHUSETTS: No.

It probably has no impact one way or
the other.

No. The only effect is on
mitigation of actual damages --
it is defendant’'s burden to
convince the jury of the effect
of the mitigation.

MICHIGAN: No.

The statute itself probably does

not encourage or discourage litigation.
Certainly at least some potential
plaintiffs who reguest and receive
meaningful corrections are less likely
to proceed to the next step of

of filing a complaint.

Notwithatanding the language of
the statute, there are no
punitive damages in defamation
actions in Michigan. If a
correction is published, the
plaintiff may not recover
exemplary damages, and the
retraction is admissible in
evidence in mitigation of
exemplary damages.

MINNESOTA: No, but it does bar recovery of certain
formse of damages if a retraction is
published or was not requested.

To the extent that the retraction
opens meaningful comment, the statute
discourages libel suits,

—-d 3=

It can eliminate punitive
damages.
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MISSISSIPPI: Yes. See Brocato v. Mississeippi

Publishers Corp., 503 So. 2d 241,
{Miss. 1987), 13 Med. L. Rptr. 208¢Q

Overall, the statute helps to weed

out non-meritoricus claims prior to
filing suit and therefore allows
publishers to save legal feed and
expenses and it also serves asg an

an informal method of alternative
digpute resolution. The publisher

has the opportunity, through its
counsel, to advise the requester of
the circumatances leading to the
publication as well as the defenses
that are available to the publisher in
the event that a suit is filed. This
process ultimately prevents from 25

to 33 percent of the retractjion demands

from maturing into a filed libel action.

If the retraction astatute is
properly followed, the libel
plaintiff "shall recover only
actual damages.” Miss., Cods
Ann., § 95-~1-5(2) {(1972}. There
are no reported provisions that
addrees this feature of the
Mississippli statute.

No. The former statute, however, which
in effect between 1961 and 1979
operated as a condition precedent. The
section was stricken as an unconstitu-
tional deprivation of the right to
access to courts in 1978.

The correction mechanism does seem to
discoutage the filing of defamation
actions, particularly when no
compensatory damages exist, Moreover,
the correction does mitigate the
plaintiff's losses.

Yes, it operates as a complete
bar in most cases.

No.

Yes. It limits damages effectively,
removes animus sanctions.

-44-

Yes, it reduces damages. We
don’'t allow punitive damages,
and speclals are still allowed,
as defined.
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NEVADA: No.

It discourages libel suits by giving
giving publishers and broadcasters an
opportunity to resolve a dispute over
an allegedly false statement before a
lawsuit is filed. A demand for
correction of specific statements
allows a publisher or kroadcaster to
evaluate whether the threat of
general and exemplary damages, and
the costs of defending a lawsuit,
make correction a wise choice. If

an adequate correction is published
or broadcast, a plaintiff may recover
only special damages, which are those
damaged the plaintiff can prove he or
she sustained in respect to his or
her property, business, trade,
profession, or occupation, including
out-of-pocket lcsses. Nev. Rev,
Stat. Ann. § 41.23S5, 41.337.

Yes. General and exemplary
damages are unavallable Lf the
plaintiff fajls to demand a
retraction within 90 days of
learning of the allegedly
defamatory statement, id.

§ 41.336, or if the publisher
or broadcaster makes an
adequate correction within 20
days of receiving the demand,
id., § 41.337.

NEW JERSEY: No.

Neither.

Yes. Punitive damages are
unavallable if a timely and
adequate retraction {s published.

NORTH CAROLINA: Although the statute, on its face,
purports to require at least five days’
written notice to the defendant prior
to instituting a libel action, the
North Carclina Supreme Court has held
that failure to give notice only

relieves a publisher of punitive
damages.

The statute does not encourage the
bringing of libel suits. It may, in
some instances, discourage themn.
(See No. 10).

—-45-

The retraction statute eliminates
recovery of punitive damages in
libel actions when a "full and
fair correction, apology and
retraction” has been published
or broadcast in an equally
"conspicuous” location or time
as the alleged defamation, 80
long as the original publica-
tion/broadcast was in good
faith, due to an honest mistake
of the facts, and made with
reasonable grounds for belleving
that the statement was true.
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1t neither encourages nor discourages
libel suits.

It eliminates punitive damages
and may mitjigate actual damages.

In practical terms, it would appear
that Ohio’'s statutes are neutral in
this respect. However, to the extent
that the parties can begin a dialogue
regarding a propecaged retraction or
correction, that dialogue can often
provide a vehicle to resoclve disputes
and prevent libel suitsa.

PR

Evidence of a retraction does
not prevent a party from alleging
and proving actual malice on the
part of the publisher or broad-
caster nor does it prevent a
party from proving special
damages. Evidence of the
retraction may be offered at
trial as a mitigating
circumstance to reduce damages
and a voluntary
retraction/correction made
without demand may be used to
rebut any presumption of malice.

Probably neither. However the mention
in 15446a of "honest mistake"

as a jury question may encourage
plaintiffe in some way.

No effect on damages
(see gquestion 4).

Q KOTA: Yesn.

OHIO: No.

OKLAHOMA: No.

OREGON: Yes. A plaintiff may not recover

general damages without pleading and
preving: (1) defendant intended to
defame plaintiff; or (2) defendant
failed to publish a retraction upon
demand,

It discourages libel suits because
it requires a plaintiff to plead and
prove defendant failed to publish a
retraction upon demand as a

condition to recovering general damages,

a retraction is considered
in mitigation of damages, and there is

no provision granting punitive damages.

Plaintiff is not entitled to
damages unless he proves
defendant failed to publish a
retraction or defendant intended
to defame. The statute does

not provide for recovery of
punitive damges.

SOUTH DAKOTA:

Apparently (although it would be a
prablem Lf the statute of limitations
were to run).

Not known.

~46=

Supposedly eliminates punitive
damages in the event publication
was made with belief in the
truth of the matter published.
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8. EFFECT ON SUITS

< SO S

9. EFFECT ON DAMAGES

NNESSEE: No. State courts have held that under the
statute a party falling to give such
notice may maintain a libel action for
compensatory, but not punitive damages.
See Langford v. Vanderbilt University,
287 S.W., 2d 32 (Tenn. 1956).

Neither.

Obvicusly, if a retraction is
printed, it limits damages
to compensatory.

TENNESSEE: No. See response to no. 2.

To the extent that matters are some-
times worked out between publishers
and potential plaintiffs in the
retraction process, the statute has
scme tendency to prevent the
cccurrence of libel actions.

Where the publisher complies
with the statute in issuing a
correction, it provides, as a
matter of state law, an absolute
bar to an award of punitive
damages.

The making of a retraction has served
served to discourage the filing of
libel actions.

Noe. A retraction only limite any
recovery to "actual damages"
which is not defined. Thus,
general reputational damages are
probably recoverable as well as
attorney fees.

VIRGINIA: No.

Nejither.

The estatute could reduce damages
in a given case, but no case can
be pointed to in which this has
happened.

WEST VIRGINIA: No.

Neither.

If used effectively, it has the
potential to reduce both special
and punitive damage awards.,

WISCONSIN: Yes. Compliance with the statute is
a predicate to suit and non-compliance
has been held to be grounds for dismissal
upon motion.

The statute facilitates well-publicized
correction of erroneous news accounts
therefore tends to discourage libel
suites because the injured party is

able to have the record set straight
through a mechanism well short of
litigation. [t certainly does not
encourage litigation.

-47-

Yes. The publisher’s compliance
with the statute eliminates any
claim for punitive damages and

is considered evidence admissable
on the question of mitigation of
actual damages.
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Questions Questjon 10: Question 11: Question 12:
10-12 What are the relative strengths and What features would improve this Do you have any other comments
weaknessegd of the statute? state statute? on the statute?
ALABAMA: Strengths: More clarity as to application and ————
A newepaper or other medium may preventlve measures that the
take preventive action to limit the newspaper or broadcast medium can
damages recoverable to only actual take in order to protect itself
damages, provided it retracts within would help improve this statute.

ten dayse or within five days of first
receiving notice of the plaintiff’'s
demand for a retraction,

Weaknesges:

It is that it is vague in some instances

(e.g., breadth of application; substance,

size and positioning of the retraction).

However, the gubstance, size and

positioning of the retraction are not

clearly outlined in the statute and what ‘
the retraction request must contain

is unclear,

ARIZONA: The statute has been deemed =0 0 ===—= -
unconstitutional,

CALIFORNIA:California hae an excellent correction Other provigiona of the California w————
statute. It is a useful model for statute that could be improved have
other states. See also No. 11 below. already been discussed. See No.s

5 and 6 above. The requirement that

a plaintiff know of the defamatory
defamatory publication before the time
limit on demanding a correction is
triggered should be eliminated.

CONNECTICUT: It would be preferable if the statute See Neo. iO0.  =eea-
were a condition precedent to the
institution of suit, rather than to the
obtaining of punitive damages.
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11, NEEDED IMPROVEMENTS 12. OTHER COMMENTS

TLORIDA:

Strenqthe: It provides a technical
hurdle which plaintiffs‘ lawyers
frequently overlook and occasionally
induces plaintiffs to miss the
ptatute of limitations.

Weaknesses: There i8 no definition of
what is a full and fair retraction.
The time to retract is short. The
statute does not bar compensatory
damages and their is no bar of the
use of the retraction as evidence of
liability of malice.

The weaknesses jidentifjed in question = -----
10 should be rectified and

additionally, the statute would be

improved if the requirement for

corrections to appear in as conspicuous

place and type as the original article

or at a comparable time as the original
broadcast were eliminated.

iEORGIA:

Strenqthe: Their practice effect of
promoting pre-litigation retraction
demands, which provides some opportunity
to media defendante to either resolve

a complaint prior to litigation or to
prepare for litigation.

Weaknesseg: they do not flatly
require retraction regquests as a
prerequisite to suit and cannot bhe
relied upon to bar punitive damages,
glven their "malice"” window. In
addition, the broadcast retraction
statute requires a retraction to be
broadcast within three days, which is
not a meaningful response period.

See No. 10. -

DAHG:

Strengths: Discourages libel suits by
limiting damages where the broadcaster
or publisher has provided appropriate

mitigation.

Weaknegses: Lack of detail for the
content of the required retraction
demand state the speclfic reason why the
gstatement is claimed to be incorrect or
defamatory. '

The content of the required retraction - ~«--=-
should be more detailed and the

statute should include a provision

requiring the retraction demand to

state the specific reason why the

statement is claimed to be incorrect

or defamatory.

-49-~
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10. STRENGTHS/WEAKNESSES

11. NEEDED IMPROVEMENTS

12. OTHER COMMENTS

INDIANA:

trengths: It requires the aggrieved
party to specify the factual statements
that are falee, and correct them with
reference to the true facta. It prevents
the aggrieved party from making vague
allegations that something in the article
is not correct, while not specifying what
the correct information is. Note this
requirement only applies to newspapers
and news services, by virtue of a 1986
amendment. The hroadcast retraction
statute was not amended in 1986, and

thus retains the language that formerly
appeared in both statutes, that the
aggrieved party‘’s written demand must
specify "the worde or acte which he or
they allege to be false and defamatory."

HWeaknessges: In practice, it does not
force plaintiffs to attach a copy of
their retraction demand to the
complaint, and making the complaining
subject to dismissal if the retraction
demand a) hae not been made or b) is
not attached. Alternatively, there
should be express language that where
no retraction demand is made, punitive
damages may not be considered.

The statute should be amended to

require plaintiffe to attach a copy

of thelr retraction demand to the
complaint, and making the complaint
subject to diamissal if the retraction
demand: a) has not been made; or b) is
not attached. Alternatively, there
should be express language that where
no retraction demand is made, punitive
damages may not be considered.

-50-




10. STRENGTHS/WEAKNESSES

T “”V!I!I!IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIE!!IIIIIELJW

LDRC_RETRACTION SURVEY - PA}

~ RESPONSES (Continue

11. NEEDED IMPROVEMENTS

12. OTHER COMMENTS

IOWA:

Strengths: It can open dialogue and
prevent suits. It may eliminate recovery

of more than actual damages if a retraction
ie not requested prior to institution of
litigation.

Major weaknesses: The two-week time frame
for printing or issuing retraction upon
request may be unreasonable. It does not
require that the claimant specify the
particular false and defamatory statements
and that the claimant produce facts to
suppcrt the claim that the statements

are false. The overall applicability of
the statute is in question in light of the

Jones opinion.

Minor problems: Requirements with respect
to the location of the retraction are no

longer in keeping with the actual practice
of publications. Statute ignores the
constitutionalization of libel law. Iowa
Code § 659.4 imposes special duty with
respect to candidates for political office
that a retraction with respect to candidates
be published on "the editorial page." The
conatitutionality and practicality of this
regquirement are both in guestion. Iowa
Code § 659.4 makes the retraction provisions
inapplicable to "libel imputing sexual
misconduct to any persons.”

In light of the Jones decision, legis-
lative reenactment of a retraction
statute to cure the constitutional
deficiencies is needed. An additional
provision requiring specification of
the libelous statements and the factual
basis for the claim that each

statement is false would be helpful,

-51-

- —




CTION _SURV -

10. STRENGTHS/WEAKNESSES

11. NEEDED IMPROVEMENTS
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12. OTHER COMMENTS

KENTUCKY: The statutes are relatively clear
and therefore, the parties are generally
able to comply with the provisions of the
statute. However, the lack of a notice
mechaniem and/or a condition precedent
proviseion are relative weaknesses in
Kentucky'’'s statutory structure.

The implementation of a notice
mechaniam or condition precedent
provision would improve the statute.

i MAINE: The strength is that it brings veoluntary

| coersion on potential plaintiffs to

s bring misatatements to the attention of
publishers for timely correction. The
probable weakness is that it does not
mandate such notice by making it a
condition of suit.

The statute should mandate notice ae
condition of a suit.

———

MASSACHUSETTS: It is a weak statute that has
probably had very little impact. It mostly
restates the common law position that a
retraction may be considered in mitigation
of damages.

-

ICHIGAN: From the defense standpoint, receipt of
a retraction provides the opportunity to
review the complained-of coverage generally
while the events are fresh in the reporter’s
mind and before the preessures of litigation.
From the plaintiff's standpeoint, if there
i{e in fact an error, most publishers will
correct it upon request from the potential
plaintiff. If the statute has any weakness,
it is that it does not require a demand for
retraction be sent within any specific and
relatively short time period.

See No., 10,

-52-
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10. STRENGTHS /WEAKNESSES 11. REEDED IMPROVEMENTS 12. OTHER COMMENTS
{INNESOTA: §Strengthes: Can open dialogue and 1}y Set deadline for serving retraction - ~~=--
prevent suits; eliminates punitive damages notice., 2) Extend time for publishing
entirely if retraction is published. retraction. 3) Extend statute to all

Major weaknessesd: Does not set reasconable

time period after publication for service
of demand for retraction; does not require,
strongly encugh, that claimant specify

the particular false and defamatory
statements and that claimant produce facts
to support claim that statements are false;
one-week perlod for publishing retraction
is often too short, particularly if

initial demand is vague.

Miner problemg: Requirements regarding
location of retraction are no longer in

keeping with actual statute of
publications; statutory language is
convoluted and confusing; exception for
"any libel impugning unchastity to a

libelous statements. 4) Require that the
retraction demand specify each

statement claimed to be libelous and

the factual basis for the claim that

each gtatement is false.

requirement ie a condition precedent to
filing a defamation action against a
publisher or broadcaster. The State
Supreme Court has held that the ten-day
notice requirement "must be satisfied
within the statutory limitation pericd
[of one-year)." ocato v sigsippi
Publishers Corp., 503 So. 2d 241, 242-43
{Misa.}), 13 Med. L. Rptr. 2080 (1987).
Another strength is that the statute
appears to limit the plaintiff's right
of recovery to actual damages if the
media defendant follows its requirements.

in identifying the types of media
defendante that are entitled to its
benefits. It should require a requester
to ask for a retraction as a condition
pecedent to filing suit. It should also
eliminate the requirement that a publisher
publisher or broadcaster must prove that
the original miestatement or error was

the result of "an honest mistake" before
limiting recovery to actual damages.

-53-
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1l. NEEDED IMPROVEMENTS

12. OTHER COMMENTS

MISSISSIPPI:

(Continued)
Weaknessen: The statute does not
explicitly require a requester to ask for
a retraction as a condition precedent to
filing suit; it only requires notice of the
alleged defamation. This can lead to an
unsophleticated publisher or broadcaster
failing to comply with the statute due to
a lack of knowledge about the statute’s
requirements and benefits. We have seen
this happen in at least one inetance. The
criteria for determining whether a publisher
or broadcaster has complied with the statute
should be clearer and written in terms that
would enable a media defendant to obtain
summary judgment on this issue whers
appropriate.

g

MONTANA: The statute is constitutionally valid
and does discourage libel actions. It
does not contain a requirement that the
notice be made within certain prescribed
time limits and correction requeests can
come as long as shortly before the
statute of limitations runs.

A time limit on notices.

NEBRASKA: Strengths: Very effective as to minor
errors, and where damages are all
subjective the plaintiff defangs.

Weaknessgedg: Actual malice is statute
refers to common=-law, not constitutional.
Plaintiffs can always at least make a
run at common law malice.

Disallow all suits unless retraction
is requested and denied.

-~54-

Would be very difficult
politically to strength it.
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NEVADA: This statute is very similar to the The requirement that a plaintiff know ————

California correction statute, Cal. Civ.
Code § 48a, except it gives a potential
plaintiff 90 days to demand a retraction
(ln contrast to the 20 days Callifornia
allows). The 90-day period ia exceasive.
A shorter period is more in line with the
policy behind a retractlion statute -- that
is, to encourage swift mitigation of
damages to a harmed party’'s reputation,

about the defamatory statement before

the 90~day demand period begins running
should be eliminated. The statutes

should specifically identify the person
or persons who may be served with a
demand for retraction, to ensure that the
demand reaches the ultimate decisionmaker,
rather than a reporter or editor’s
wastebasket. The statutes also should

be explicitly extended to magazines and
perhaps other forms of mass media. The
90-day demand period should be shortened,
and the sufficiency of a correction should
be a question of law, not fact.

NEW JERSEY: The statute has limited applicability
post-Gertz because it focuses principally
on limiting punitive damages. As noted, it
also appears to apply only to print news
media. It may, however, in cases where
a retraction is made, deter a lawsuit.

The statute would be more effective if
if compliance therewith limlted actual
damages and/or affected liability., It
also might be preferable to make a
demand for retraction a prereguisite
to suit.

-55-

There is a lack of clarity in

our case law as to the

timeliness required of a
retraction, and the relevance

of failure to retract on issue of
actual malice, See Schwartz v,
Warral Publicatjions, 258 N.J.
Super. 493, 610 A.2d 425 {App.
Div. 1992).
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12. OTHER COMMENTS

NORTH CARQLINA: It is debatable whether, in cases See No. 10.

b

that involve matters of "public concern,”
this statute provides any protection

greater than the First Amendment protection
enuncliated in Gertz v. Welch. HNonetheless,
compliance with the statute apparently
matters tremendously in negotiations with
plaintiffs or potential plaintiffe and in
the attitude of judges who are considering
motions to dismiss and summary judgment
motions. (A refusal to publish a
correction/retraction when there has been

an honest factual mistake would not
favorably impress many judges in this
etate.) Perhaps the greatast strength of
the statute is its very existence. It puts
even plaintiffs (and legal counsel) with no
knowledge of the ramifications of Gertz on
notice that they will receive no windfall '
punitive damages from a simple, honest
mistake, however unloved the newspaper or
broadcaster may be in the relevant
jurisdiction. 1Its greatest weakness is that
it arguably leaves as questions of fact the
determination of whether the original article
wag published in "good faith" and whether
there were "reasonable grounds for believing
it to be true.” In addition, the regquirements
of a "full and fair correction, apology and
retraction” make the wording of normally
stralghtforward corrections somewhat
cumbersome. The statute could be improved
by streamiining scme of that language and by
removing the "good faith" and "reasonable
grounds” language.
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{ORTH DAKOTA: It doesn‘t cover all of the media Improvemente would include longer time It probably needs general
and the time frames atre too short. The frames, elimination of special provislon wupdating.
special requirements for politicians for politiclanse, and additional

are not practical and probably unconsti- media coverage.
tutional. 1Its strengtha are condition
precedent and the mitigation of damages.
Additionally, at least in North Dakota,
plaintiffs demand the retraction well
before they are ready to sue, Thus,
publishers do have gome chances to
e negotiate themselves out of a sulit.

-y

JHIO: Chio’s statutes are relatively clear and, See No. 190,
therefore, the parties are generally able
to follow and comply with the provisions
of the statutes. However, the lack of
a notice mechanism and/or a condition
precedent provislon are relative weak-
nessea in Ohio’s statutory structure. .

'KLAHOMA: No known strengths., §1447.5 may be Nothing could improve § 1447.5 except its They are virtually ignored in
uncongtitutional. repeal. If § 1446a were simplified -- Oklahoma.
eliminate "honest mistake" language, do
away with exceptions -- and if it were a
condition precedent to suit, it might
be useful and reflect a fairer
trade-off to the media. It should
also be modified to cover broadcasters
as well as print media.

-57-




CTIO

10. STRENGTHS/WEAKNESSES

S

R - ~ RESPONSES ont inued

1l. NEEDED IMPROVEMENTS

12, OTHER COMMENTS

OREGGN:

Strengthe: No general damages without
a retraction or intentlional defamation
and no punitive damages. Plaintiff
obtains a prompt retraction if notice
is given. The notice provision puts
defendants on notice of most potential
libel euits.

Weaknesges: The statute only covers
mags media communications. There i8
no clear definition of "substantially
as conspicuocus a manner" to guide the
publication of retractions. Defendant
has two weeks to investigate and publish
a retraction.

Less ambiqguous language governing

how to publish an adequate retraction.
Extending the statute to non-maas media
media communications. Extending the
length of time defendant has to publish
publish a retraction.

SOUTH DAKOTA:

Obvioualy, retraction doesn’'t serve
much purpose, except in cases in which
punitives could be recovered; however,
the requirement that to take advantage
of retraction, the publisher must have
a good failth belief in the truth would
generally eliminate the prospect of
punitives anyway. 1In short, its value
is severely limited.

Almost anything would be an improvement,

ot - -

TENNESSEE:

The strength of the statute ls that it
allowa publishers to aveoid liability for
punitive damages when a mistake has been
made. Weaknesses of the statute are that
it does not apply to broadcasters and
that it does not affect compensatory
damages.

Expanding the applicability of the
statute to broadcasters would be an
improvement.

-1
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TENNESSEE:

The omission of broadcasters and other
publishers, the "front page” placement
requirements for corrections, and the
fact that the statute is not interpreted
as a condlition precedent to inatituting
a libel action are the principal
weaknesses.

Include broadcasters and other
publishers within the statute.

Eliminate the "front page" placement

requirement for corrections, and

interpret the statute as a condition

precedent to instituting a libel
action,.

- o wm

Strengthss The statute encourages
plaintiffa to make retraction demands

and thus gives newspapers the opportunity
to retract or otherwise negotiate a
resolution without litigation.
Weaknesses: The statute doeen’'t apply

to all media, and it appears to preclude
only punitive damages.

The response periocd should be increased,
All damages should be banned except
special and the "good falth" requirement

for retraction to become effective
should be eliminated.

It is outdated and does not deal
with defamatory connotations.

VIRGINIA:

The statute merely permits the fact that
a retraction was made to come in ae
evidence. It does not mean that a
jury will give that fact any
conaideration.

If the statute cut off damages other

than actual pecuniary damages it
would be enormously improved, but
that is wishful thinking.

WEST VIRGINIA:

Strengthe: It gives media broad
discretion ae to application of statute.
Weakneases: The demand for retraction
or apology ie not a pre-condition to
sult.

Making a demand for an apology or

retraction a precondition for suit.

It is rarely used.

WISCONSIN:

The statute works well and has had a
salutary effect both upon publishers
and prospective plaintiffs in Wisconain.
It requires requestor to state true
facts and sources, Publication of
correctionas is an absolute defense
against punitive damages. However, a
major and glaring weakness is its
failure to include broadcasters

among those protected by the statute.

See No. 10.

-5G~

The statute has bheen interpreted
in several published opinione ae
requiring notice to prospective
defendants who, while not
themgelves publishers, are the
source of information subsequent-
ly published and on the basis of
which a libel tlaim i{s asserted.
In other words, sources are
protected to the same extent as
the newspaper publisher.
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Questions "Question 1: Question 2: Question 3:
1-3 Please describe how the issue of If you know, please explain why your Have there been previous attempts
retraction is handled in your state. state has not enacted a retractien to enact retraction legislatien?
statute? If o, please describe,
ALRSKA: In the absence of a retraction There is no strong consetjituency No.

statute, there ip
uniform treatment
However, there is

unanimity, in approcach.

by definition no favoring such a provieion and conse-
of retraction demands. quently the legislature has little
congistency, if not intereet. Libel suits are so

infrequent (only one news organization

complaint is received, the matter is recalls having more than two libel
reviewed and any appropriate correction suits in a twenty-year period) that
or clarification is promptly made. Most, there is nothing to trigger the

at least the larger papers, utilize a enthusiasm and momentum necessary

standing "correction box."
automatically involve counsel.
. handle it through the reporter who did

Some to push a statute through.,

Most

the story in the first instance, and
ugually through an editor as backup or

for final authority.
practice of running corrections would not

All say their

change if there were a retraction statute,
because they make corrections now based
on consideration of professionalism,
institutlional integrity, and credibility

in their communities.

Some also

acknowledge an awareness that prompt

and fair attention to retraction demands
probably has a aigniflicant bearing on
whether a guit will be filed, and feel

it will impact potential damage awards.
All said that inability to gain assurance

that no suit would be fileq,

or that a

retraction would not he used as an
admission against them, has never been
the basis for withholding a correction

or rektraction.

-50~
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LDRC RETRACTION SURVEY - PAR} 1] - RESPONSES (Continued)

1. NON-STATUTORY RETRACTION 2. WHY NO STATUTE? 3. PRIOR LEGISLATIVE ACTIVITY?
RKANSRS: The Arkansas Supreme Court has stated The iesue hae apparently never been No knowledge.
that evidence of retraction can he presented to the Arkansae Legislature.

submitted to gupport a defense of
mitigation of damages. Dup &

Bradstreet, Inc,, v. Robinson, 233
Ark. 168, 345 S.W.2d 34 (1961).

DELAWARE: Plaintiffs tend not tco ask for a A bill has never been presented. There has been discussgion, but a
retraction then wait until the statute bill has never been presented.
of limitations is about to expire to

” file suit. This makes the suit

difficult to defend because witnesses
disappear, memories fade, etc. When
a retraction is requested the defendant
is put on notice that there may be a

problem.
PISTRICT OF COLUMBIA:
No statutory or common law mechanism There have apparently been no efforts No knowledge -- for at least the
is in place with respect to handling to adopt a retraction statute, at last five years.
retractions and determining their least in the last 15 years.

impact on defamation claims. Ae a
result, the iessue of retractiocns is
presently handled on an ad hoc basis
by news organizations and counsel,
which determine on a case-by-case or
client-by=-client basis how to utilize
retractions and respond to retraction
demands.

There is little case law on the subject
of the impact and uee of retractions.
However, media defendants who have
published retractions can mitigate or
eliminate damages, and even arguably
liability. e, e.q, erica cgtal
Workers Union v. United States Postal
Service, 830 F.2d 294, 307 n.22
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1. NON«STATUTORY RETRACTION

2. WHY NO STATUTE?

3. PRIOR LEGISLATIVE ACTIVITY?

DISTRICT OF COLUMBIA:

(Continued)

{D.C., Cir. 1987} (in digga, court Btates
"any harm that might be presumed to have
resulted from [published) statements must
equally be presumed to have been largely
or wholly dissipated by [a] retraction");
Hoffman v. Washington Post Co., 433 F.
Supp. 6Q0, 605 (D.D.C. 1977) ("it isa
significant and tends to negate any
inference of actual malice on the part of
the Post Company that it published a
retraction on the indisputably inaccurate
portions” of the article), aff’'d, 578
F.2d 442 (D.C. Cir. 1978).

HAWAII!

No statutory requirement. Each media
handles request for retraction on case-
by-case basjis. It is often an ethical
retraction legal problem.

No one has seen any need for one.

[

There have been no serious bills,
only ones introduced by angry
legislators who were subjects of
unfriendly stories.

ILLINOLS:

Illinois law providea little guidance on
the retraction issuea. Casge law on
retractions is sparse and ancient. E.g.,
Storey v. Wallace, 60 Ill. 51 (1871).

A prompt retraction will not abaolve

the publisher of liability but ie
evidence of mitigation of damages. 1d.
The paucity of case law is a probable
regult of two factors:

1) The retraction issue would most likely
arise in a reported decision involving

an appeal from an adverse jury verdict.

The focus of most appeals is on fault
and truth, and L{f truth wae in doubt
{i.e., a retraction made) the case was
probably dieposed of before trial --
indeed, early on.

Though we can only speculate, probably
does not have a statute because
publishere have never pushed for it.
The Illinois Press Association (IPA)
reports that there has been little
effort to push a retraction statute,

-62-

The only time It has been con-
sidered recently is when the
Uniform Defamation Act was
introduced in 19%0 and 1989. The
IPA opposed the Uniform Act but
took the position that a retraction
statute may be a good idea. The
discugsion nevey really went
anywhere.
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2. WHY NO STATUTE? 3., PRIOR LEGISLATIVE ACTIVITY?

L 01S:

(Cont)

2) The conventional wisdom among a
number of publishers used to be
that a retraction was an admission
of liability and would only be used
against you. "Accordingly, our sense
was that retractions used to be rare.

Today, retraction, c¢larificatlon, or
correction is more prevalent. For
example, the Chicago Tribune has a full
time Public Editor to deal with com-
plaints about "accuracy, honesty and
fair play.” Media lawyers have also
come to realize that retractions in
- cases where there is in fact an error
are helpful in litigation. Several years
ago an Illinois trial judge set aside a
$2 million verdict against Dow Jones
ordering a new trial on damagea in
Crinkley v, Dow Jones, a case where
there had been a next day retraction,
and while the trial judge wrote no
opinion, it is believed that the
retraction was a factor in setting
aside this large verdict.

KANSAS:

I1f a retraction is published, it can be
cited as evidence in mitigation of
damages.

A retraction statute has apparently Not known.

never been proposed.

LOUISIAN

*

On an ad hoc basis. Cases hold that
retraction is a "mitigating factor,"
i.e., reducing damages and tending
to disprove ordinary malice.

Not known, Not known.

MARYLAND:

It is a factor to be conseidered in
mitigation of damages.

There has been no push for such Not known.
legislation, and no untoward trial
results generally which would provide

an lncentive for such legislation,

-63-




e

LRRC RETRACTION SURVEY - PART II - RESPONSES (Continued)}

l. NON-STATUTORY RETRACTION

2. WHY NO STATUTE?

3. PRIOR LEGISLATIVE ACTIVITY?

MISSOURI:

There appears to be no case which
discusses the effect of a retraction.
Presumably, however, a retraction would
be admissable into evidence to mitigate
the damages suffered by the plalntiff.
Misgouri Rule of Civil Procedure

55.20 allows the defendant to assert

in his anawer "any mitigating circum-
stances admissible in evidence to
reduce the amount of damages; and

+ + « he may give in evidence any
mitigating circumstances."

Uncertain. Haowever, to our knowledge
there has never been any significant
force from the media or the legal
profession towards adoption of a
statute,

ot known.

NEW HAMPSHIRE: In one case involving a retraction

or correction, the defense argued that
the correction, which the plaintiff
conceded accurately reported his
position, contained the same sting as
the original article about which the
plaintiff had complained. The jury
rejected the argument and awarded
plaintiff $300,000 in damages. In the
final analysis, the correction probably
had no impact on liability or damages.

NEW MEXICO:Retraction may be considered as an

issue for consideration of damages.

There has been no legislative
support for such a bill.

Yes. 1t died in committee,

NEW YORK:

Evidence of a full and complete retrac-
tion is admiseable generally as evidence
of good falth, but may be limited to the
issue of punitive damages. Evidence of
an insufficient retraction may be intro-

duced to show bad faith and may aggravate
compensatory damages. Fallure to retract
should not be evidence of mallce, but some

courtsg have held that it is.

Pregumably because of insufficient
support in the legislature and trial
bar oppusition.

-64-

Not known. However, efforts are
underway in the Media Law Committee
of the State Bar Assoclation.
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l. NON-STATUTORY RETRACTION 2., WHY NO STATUTE? 3. PRIOR LEGISLATIVE ACTIVITY?
PENNSYLVANIA: Informally, ae part of settlement Not known. Not known.
diecussions, or voluntarily when press ’
entity feels it is justifled,
RHODE ISLAND: There is no mandatory process; Not known. Not known.

retractions are voluntary.

SOUTH CAROLINA: Retraction is a matter to be

consldered in mitigation only. See
Rogers v. Florence Printing Co., 233
5.C. 567, 106 S.E. 2d 567 (19%9)
{Mitigation of punitive damages).

South Carolina ise generally oriented
to providing as many remedies as
possible to claimants. A retraction
would eliminate a long-standing remedy.

Not known.

TEXAS:

A ratraction may be shown in mitigation
of damages, but it does not defeat a
plaintiff's claim of libel or slander.
Texas Civil Practice & Remedies Code
Section 73.003.

Texas has had its statutory libel
scheme since the turn of the century,
with the last major change occuring
in 1925. No retraction statute was
sought at that time, and no major
effort has been mounted to enact a
retraction statute. It has not been
considered a high priority item.

See No. 2.

VERMONT :

The issue is governed by common law
principles. The Vermont Suprema Court
has never addressed the concept of
retraction, either as a prerequisite
to suit or as a factor bearing on
liability.
the Court would likely view retraction
as a factor bearing on damages, at best.

Without statutory directives,

There has probably been no lobbying
effort made. Such "pre-suit”

might get a chilly reception in the
Vermont legislature, which is a
"citizens™ legislature with only
two or three attorneys at present.

~65=-
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1. NON-STATUTORY RETRACTION

2. WHY NO STATUTE?

3. PRIOR LEGISLATIVE ACTIVITY?

WASHINGTON:Only one appellate declision, Co v

e

Spokane Chrenicle Publishing Co., 65

Wash, 1, 117 P.596 {1911), addresses
retraction in any depth. It stated
in djcta:

When a newspaper has libeled a person
the duty is impoped upon it to make

a full and complete retraction. If it
does 80, It may plead and show such
retraction in mitigation of damages

. « +» +An offer to the person liheled
to publish any reascnable or truthful
gtatement he may desire will not of
itself constitute a correction of

the wrong, nor will it deprive the
libel party of his right to recover
damagee if he does not avail himseelf
of the offer.

65 Wash. at 10, 117 P, at 600. Coffman
rejaected the defendant‘s contention that
the plaintiff had a duty to demand a
retraction, and a subsequent case,

Carey v. Hearst Publicat B nc., 19
Wash. 2d 655, 662, 143 P.2d 857, 861
{1943}, has cited Coffwan with approval
on the point.

Soc far as we are aware, the

legislature has not given active
consideration to a retraction statute
within the last thirty years. Although
it ie hard to attribute reasons for
this or any other legislative inaction,
we can identify some reasons why the
news medla have not preseed for a
retraction statute., First, the
Washington Supreme Court has generally
been quite receptive to the media’'s
arguments for the need to limit
defamation liability and damages to
ensure that speech is protected.
Second, punitive damages are not
recoverable in Washington in defamation
suits or any other type of lawsuit. As
a result of these two factors, there
has been relatively little exposure

to defamation liability in Washington,
and a retraction statute consequently
has been a low legislative priority

for Washington media.

Not known.

WYOMING:

Based upon a review of applicable
statutes and case law, the issue has
not been directly addressed.

Not known.
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Questions Question 4: Quegtion 5:
4-5 How would you aseesas the current implications for If a statute containing provisions similar to those
your state’'s media in the absence of a statute, in Sections 13~15 were enacted in your state, how
in terms of their correction or retraction’ would such media practices, or the course of
practices? libel litigation, be changed?
ALASKA: Many of the news organizations say they already It is questionable whether media practices would be
"err" on the side of caution, at least where the changed if there were a retraction statute, for the
integrity of the organization is not compromised, reasons noted above. A8 a practical matter, a number of
by printing a correction when a demand is made. news organizations would probably develop more routines for
It seems likely that passage of a retraction dealing with retraction and correction requests because the
statute may lead to retractijons in a few more existence of the statute would probably spur the filing of
- marginal cases. There would be substantial more sBuch reguests. R number of editors or news directors
benefits for the media in terms of minimizing anticipate that with a statute, there will be an increase in
exposure for potential damages, but there probably retraction demands by those unhappy with news coverage,
would be minimal effect in terms of correction or without respect to merits. Libel litigation might be
retraction practices. There was speculation on the affected positively -- from the defense perspective --
part of a couple of editors that having a statute in particularly if the statute adopted contained a provision
place might embolden some of the more timid. gimilar to §48a.1 of the California Civil Code with a
However, the consensus -~ including these editors self-executing deadline for making retraction demands.
~-- was that behavior will continue to be shaped.by
the same forces at work now, ranging from professional
ethice to fear of displeasing advertisgers.
ARKANSAS: Moet newspapers wlll print a correction or Few libel actjions have been filed against media defendants
retraction of a factual error. Broadcast medla are in thie state over the past several years. However, if a
less likely to do so. retraction statute such as the one described in § 13-15
were enacted, fewer llibel lawsults would be flled agalnst
media defendants.
JELAWARE: Media will correct or retract when requested and if Would have little effect.

appropriate,

2ISTRICT OF COLUMBIA:

The absence of any statutory or commen law
retraction procedures creates the potentlial for
confusion regarding the employment of corrections
and retractions. Decisions with respect to
retractions are made with little basis to determine
the impact that they might have on discouraging or
or terminating litigation or on mitigating damages.

-67~

A similar retraction statute -- particularly with the
modificatione set forth -- would geem to offer the media

a means to minimize and defuse libel litigation. For
example, a properly written retraction statute might
afford media the opportunity to stave off litigation by
recognizing the "implication” of certain publications
without conceding that such an implication was intended or
had been communicated.
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4. CURRENT NON-STATUTQORY PRACTICE?

5. POTENTIAL IMPACT OF UDA?

HAWAII: The declision to correct or retract should not be There would be dramatic changes, as there are now no legal
statutorily imposed. ’ requirements, benefits, or deterrents with regard to
deciding whether to retract.
ILLINOIS: Our sense is that the media, at least the newspapers, A retraction statute would encourage corrections and
are publishing clarifications and corrections more clarifications and, if crafted properly, could provide
frequently. needed guidance. If there is a limitation on pecuniary
recovery in a retraction case, you will see more
retractions and less litigation.
JEANSAS: The media in Kansas generally publish corrections/ The media would probably publish a few more retractions

clarifications if warranted by the facts, and
without overriding consideration of its potential
litigation.

than they do currently, in instances where they have
previously considered a retraction unwarranted.

LOUISTANA:

Generally, the flexibility in handling corrections
and retractions without statutory standards
outweighs advantages of a retraction statute.

It would, in effect, require compliance with statutory
standards for retraction for fear of getting stuck with
attorneys’ fees per Section 1ll.

MARYLAND:

Mogt responsible publishers in this state

currently publish retractions without legislative
incentive. However, a properly drafted retraction
statute that leaves little room for judicial
interpretation and for using a bread and ill-defined
set of complaint allegations to eecape the
requirements of draft Section 13(a) will prove
beneficial in encouraging quick resolution, and
limiting damages on both sides.
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See (4). However, the complaint alternative in

Section 13(b) should be refined so that the allegations
of the Complaint comply with the particulars set forth
l3(a).
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LDRC RETRACTION SURVEY - PART I - RESPONSES (Continued)

4. CURRENT NON-STATUTORY PRACTICE?

S. POTENTIAL IMPACT OF UDA?

As far as editorial policies of the media, the
absence of a retraction statute seems to have
little effect. Most of our media clients are
professional and expeditious in handling requests

YISSOURI:

for retraction, realizing the important journalistic

and legal implicaticns for promptly correcting any
errors. However, the absence of a retraction
statute means that in many inastances, the first
awarenega that our media clients have of any
inaccuracy is after the fliling of a lawsuit. Given
g the length of the statute of limitations, there is
often little that can be done in the way of
mitigating damages at that point in time. For that
reason, we believe that any retraction request
requirement should be mandatory. (See #5).

These provisions from the proposed statute do not seem to
reguire that a retraction request be made and do not set
forth a time frame in which the request for retraction must
be made. Accordingly, few of the concerns addressed in
response to question #4 above, would be resolved. We feel
that any proposed Retraction Statute must include provisions
mandating a reguest for retraction within a reasonable time
{(i.e., 30 days), and in the event such a request is pot
made, the plaintiff either should be precluded from pursuing
a defamation action altogether or limited in the types of
damages which he or she can receive.

Specifically, a plaintiff not requesting a retraction should
be limited to the recovery of special damages (i.e., out of
pocket damages actually proven to have occured as a direct
and proximate result of the alleged defamationj. This
would provide a nonrequesting plaintiff with a remedy for
actual -economic loss resulting from a defamation, but would
limit his remedies for intangible loss such as emotional
distress, mental anguigh, etc. arising from the

defamation. It is reaponable to limlt such damages where
plaintiff has not requested a retraction because it is
reasonable to conclude that a plaintiff emotionally
distressed by a defamation would attempt to correct the
situation by way of a request for a retraction. If he
fails to do so, then he should be consequently limited in
the damages which he can seek.

JEW HAMPSHIRE: The absence of a retraction statute has probably
not had a significant impact on the New Hampshire
media. They follow the rule that If their original
article is incorrect and they become aware of the
error, they will correct it without regard to
potential legal consequences, because they believe
it is required by good journaliastic practices.

-59=

For the reasons stated in the preceding answer, the
adoption of the model retraction statute would not have
4 material impact on New Hampshire media. They will
continue to publish retractions for journalistic, not
legal, considerations.

On the other hand, adoption of the model retraction statute
would have a material impact on trial of libel cases in New
Hampshire because it would significantly alter, and
curtail, the relief to which a libel plaintiff is

entitled. Indeed, it might even discourage the filing of
libel actions where the retraction was publighed almost
immediately after the original article, and the plaintiff
could not show special damages.
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4. CURRENT NON-STATUTORY PRACTICE?

5. POTENTIAL IMPACT OF UDA?

NEW MEXICO:

There iB no real incentive to retract.

It would significantly reduce the amount of libel
litigation,

NEW YORK:

A retraction statute would be desirable, because it
would limit a plaintiff’s recovery to special

damages where a retraction is published or

broadcast. 1In practice, many retractions are
negotiated in exchange for a release or agreement not
to sue. However, retractions now mitigate damage
claims, even in the absence of a statute,

The media would be forced to decide promptly whether to
puklish or broadcast a retraction. Broadcasters and dailly
newspapers would benefit, but monthly publicatione and
bock publishers would find it difficult to comply with the
time limit and the "same audience” provisions.

NNSYLVANTIA

Lack of statute has probably not had any effect on
retraction practices.

Some media might feel a greater incentive to retract to
escape the fears of punitive damges, but on the whole,
there probably would be not much of a change.

RHODE ISLAND:

Retractions, ceorrections or clarifications are
published when warranted and they very often satisfy
the complainant.

Naot known.

SOUTH_ CAROLTINA:

Generally speaking both the print and

broadcast media will provide either a correction or
a retraction of improper material. Such is only
ugeful ae mitigation of punitive damagas.

Media practices probably would not be changed, however it
would affect the right of a potential plaintiff to bring
an action. That would be a significant change.

The lack of a retraction statute does not

affect the correction or retraction policies of most
of the atate’'s media. The practice of most media

is to print a correction or a retraction where it is
shown that a mistake has been made. Sometimes those
are done with the approval of the potential plaintiff
and sometimes not.

-70-

If a statute containing Sections 13-15 were enacted, it
would have the potential to reduce libel claims. The
media in Texas have generally been willing to correct
errors when they occur and to make it clear where
implications may arise that were not intended. A
provision that would allow a retraction to foreclose

a libel claim would be an improvement because it would
allow the media to foreclose claims instead of just
mitigating damages. It might alsc encourage retractions or
corrections where they might not be made today for fear of
being considered an admission.
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4. CURRENT NON-STATUTORY PRACTICE?

S. POTENTIAL IMPACT OF UDA?

TEXAS:

{Cont.) For the retraction statute to be effective, however, it
would have to clearly apply to claims for false light
invasion of privacy.

Oone of the dangers of such a statute, however, may be the
temptation to back off stories or provide a retraction to
the plaintiff where no false statement or false implication
had occurred simply to avoid the cost of a libel suit.
Despite these dangers, however, such a retracticon statute
* would probably benefit potential libel defendants in Texas.
VERMONT: Clearly, the media would be assisted by a retraction It would be beneficial. It would reduce libel litigatiocn
statute. Presently, there is no requirement that a and resgtrict damages.
retraction be sought preliminary to bringing suit.

WASHINGTON: The absence of a retraction statute has little effect Enactment of Sections 13-15 would probably not affect the

on the correction or retraction practices of the frequency with which the Washington media publish
Washington media. The news media as a rule want to corrections or retractions in the absence of a statute.

be sure that their publications are accurate and It would, however, probably change the course of libel
fair, and therefore are quick to correct any litigation for several reasons.

incorrect or misleading statements, even when

not defamatory, in the interest of fulfilling their First, Section 13(a} would require the plaintiff to specify
obligation of informing the public. The abeence exactly what he or she objects to in the publication,

of a retraction statute probably does make it more something that under current practice sometimes is not clear
difficult for a media outlet to establish the from a plaintiff’'s demand for retraction. Second, Section
extent to which a correction or retraction has 15 would provide greater certainty as to when a retraction
mitigated the plaintiff‘s damages. ie sufficient to mitigate damages.

WYOMING: The effects of retraction will be determined The enactment of these provisions would obviously

pursuant to common law.

-71-

provide a means of limiting exposure for libel beyond
those available under common law.
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Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

CQues. 2;

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques. 4;

Would implementation of
§ 13-15 require any
changes in your state's
faw?

Ques. 5:

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,
would passage be
feasible in your state?

Alabama (S)

Uncleeor

YES, on improvement:

1} Provides a detsiled notification
procedure in Y1JA,

2) Longer period of time to
publish retraction,

3} Not &3 burdensome with
regard to positioning &
prominenca of retraction,

4) 115's description of
sufficiency of retraction, definite
improvement over Alsbama
statute,

"

1} Make requester include
wording of requestod rotraction.

NQ

MAYBE. Madia groups in
Alabama hove besn historically
teluctant to esk 1or legisiation.
However modsl act, ceoms
reesonable and could heve a
resconshle chence of pessage,

Alaska {NS)

CON's; A good rotrection
atatuto would give complainants
g otronger incontive thon §'o 13-
15 to roquect retroction, A
stotuto thot incorporatos o
provision liko Col. $48a1 with
superior provigions of the ULC
draoft.

YES, an irmprovemant.

1) The ovailability of a retraction
statute, in the form of §13-15
waould be an improvement in
Gtaey whare thore ic any
potential oxposure for damages
& expesnses beyond litigation.

NQ, not an improvement,
2} W it limitc ovailability of other
defanseo it may be o atep
bockwaord, not an improvement,

1) 314 is unclesr, nesd 1o clarify
how proposed ratraction statute
would fit into any libel suit,

2} Without UDA tha language of
%14 is insdoquate & confusing. It
should include within ito limita-
tions any related tort that can be
justified.

3} Include a deadline for making
retraction demand.

4) §13a should be changed to
require complainant to Jay out
their “side of the otory®

5) Introduce more objective
standards that can be resolved
by the court on a mation.

8] Maybe, introduce provisions
for obtaining benafita of
retraction otatute while
preserving confidentiality of the
gource.

YES, Moy oftoct Alesko's
praveiling porty ottorney fee rule
{Alaska R.Civ, p.B2}, There is
alno usually come veriation or
ratinement ol & “tort reform” bill
which may reico ? chout coglition
backing ouch o bill.

NO, no graat confidence that
retraction ctatute would pasc
Aleske logislaturs.
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Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

Ques. 2:

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques. 4:

Would implementation of
§ 13-15 require any
changes in your state's
law?

If the ULC & Media
-groups support § 13-15,
as currently drafted or
appropriately revised,
would passage be
feasible in your state?

Ques. S:

Arizona (S)

PRO's; Befors the Arizona
ratraction statute wae declared
unconatitutional, it gave
sdequate advance notice of
potontial libel claime snd
provided effactive remedy for
prompt correction,

YES, an improvemaent,

1} Bolieves § 13-15to bo a
reamsonable approach ta the
problem. Howevar, it could not
succeed in Arizona.

No response to Ques. 3

YES, #t could not succeed in
Arizona without constitutional
amandmaent,

NQ, e statute containing
provisions similar to those of
§ 13-15 of the Unitorm Laws
Commission would not be
adopted in Arizona,

Arkansas
{NS)

No response for Part lif of the
survey.

Mo response for Part |l of the
survey,

No response for Part 1ll of the
survey,

No response for Part Il of the
survey.

No response for Part Ilf of the

survey.

California

PRO's: URA is an improvemaent
over Cal. law to tha extent that it

NO, not an improvement,
1} URA should specify who must

1) Make it clear that whether
correction demand was adequate

YES, it would require repoal of
Cal. Civ. Code. § 4Ba.

Doubtiul, the URA iz unlikely to

receive

much media support in

(S) s applicable to all defematory bo served with the correction * is & question of law for a judge California,
communications, domand, not & jury to decide.
2) There should slso be & limited
CON's: Otherwise, it is not an peried in which to demand »
improvement over Cal. law, correction,
CO'O rado CON's: Ratraction demands os YES, an improvement, 1} § 14 should provide that the NO YES
prescribed by § 13 when 1) They would imprave currant limitation of remedies applies not
(NS) directed at an investigative practice baceuse they would only in an action against a
piace, do not reedily lend maore precisaly dafine the dofendant who has published a
thermselves to a meaningful damage mitigating effects of a retraction, but in an action in
reinvestigation. A request for retraction. which the pleintiff has failed to
retraction should also require & provide an adequats reguest.
complete statemaent of the
correct {acts ss known to the
requestor and the names &
sddresses & tol, #'s of poerscns
known to the requestor who can
confirm facts es claimed.
ConﬂeCtICUt PRO’s: It is an improvemant, NO, not an improvement. Soa Response to Ques. 2, YES, it would require YES

(S)

CON's: It requirea groster
specificity on behall of the
recquestor and is a dition
procedent to the institution of &
suit,

1) § 13i(b) iv @ step backward,
bacause it permite institution of
suit to constitute a request for
rotraction.

amendment or repeal of General
Statutos ¥ 52-237,
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Cues. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of

Ques. 2:

To what extent are § 13-
15 an improvement or
not, from the viewpaoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques. 4:

Would implementation of
§ 13-15 require any
changes in your state’s
law?

Ques. 5:
if the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,

retraction would passage be
Ques. 1-5 feasible in your state?
Delaware CON’o; § 13-15 would not be NO, not an improvaement, 1) Must require retraction NO MAYBE
helpful. 1) Step backwardg or gsideways. request within 30 days of notice
(NS) of sleged fibel or of publication.
2) Lawsuit ehould not constitute
a request for retraction.
PRO'0: A unitarm rotraction YES 1) Should not contain references NO ANSWER YES, A rotraction statuts with

D.C. (NS)

slatuto would roprosant a
pooitive development cnd may
introduce coma lavol of clority.

to the irnpoct that retractions
would have on other propoged
uniform defamation lawe,

2) Proposed statute should make
o retraction demand an sbeoluta
pracondition to bringing
dalamation litigation.

3) Statute should require a
regeonable amount of specilicity
{or the retraction demand iteelf,
4) In connection with No, 3
above it should require the
complsinant to provide
ressonably sufficient evidencs of
falsity as a meana of reducing
potential abuses.

54 Statuts should provide o
rmeans for publisher to invoke the
protection cf that statute by
publishing a retraction
discleiming an intention to
communicate the slloged
implication of stataments in
quostion,

8| Statute should limit recavery
from actual pscuniary harm.

widespresd medio suppont
wouyld alsc hove o ressonable
chanco of success.
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Evaluate § 13-15 in tight
of the experience with
retraction statutes or non-
statutory issue of

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

How could § 13-15 be
improved from your point
of view?

Would implementation of
§ 13-15 require any
changes in your state’s
law?

o S Sy
LDRC RETRACTION SURVEY - PART Il - RESPONSES
Ques. 1: " Ques. 2: Ques. 3: Ques. 4: Ques. 5:

if the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,

Florida {S)

1} More time to retract.
2) Pecuniary loss seems {unciear}
than compenssting damages.

NO, not an improvernant,

1) Racognizee libsl by
implication.

2} Allows suit e long as any
demand is made.

2} Eliminsta al! subjective
standards for retractions.

3} Do not atlow summons &
complaint to suffice {or notice,
4] Define pecuniery loss to
oxclude smotional distross &
general reputational injury.

retraction would passage be
Ques. 1-5 feasible in your state?
NO ANSWER YES, an improvament, 11 Elimingte libel by implication. YES, it woukd requirs repeal of MAYBE, stthaugh Florida

Section 770,

‘and would thareigre make it a

oiready has retraction stotute,

law priority.

Georgia (S)

See Responses to Ques. 2.

YES. an improvement,

1) 3 15 is a plus in ite treatment
of implication and innuendo
claime as well os its provision for
a 30-day responss tima.

NO, not an improvement,

11 § 13 does not reqguire s
ratraction request priar to suit.
2] § 14 should be expanded to
prevent recovery of punitive
damages sitogathar.

31 $ 14 by limiting recovary to
preo-ratraction damages may
discourage timely retraction
requests.

4) § 15 inadegquately recognizes
publicstions that do not cycle
within 30-day period.

1} To be consistant with § 15,

§ 13 should requits retraction
demands be mada at laast 30-45
dayes prior to suit.

2} Require a request within 30
days of publication,

3] See Respanses 1o Ques. 2 re;
§§ 14 & 15,

YES, it would require repeal of
sxisting Goorgia retrection
statutoes.

YES. Note: Whan the Gaorgia
Prows Assoc. firet sttemptad to
oxtend the response period in
the Georgia print retraction
statute from 3 to 7 days, it had
1o be killed afwr the House
voted to add & provision making
publication of unsigned
editorials & criminal offense.

Hawaii (NS)

CON’s: Would prefor no statute.

NO, not sn irmprovement,

11 If wtory is false, it will be
corrected without a statute. A
bill like this slmost “forces”
correction.

1} By killing it.

NO

UNSURE

Idaho (S)

CON’s: § 13b gives plaintitf too
rmuch tima to make w retraction
domand compared with {llinois
which reguires domand within 20
days.

NO, not an impravement,
1) Gives plaintift too much time
to makae a retraction demand.

1) By eliminating Section 3b and
including in Section 13b a time
{imit within which a request for
retraction must be mode.

NO

YES
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LDRC RETRACTION SURVEY - PART Ill - RESPONSES

Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

Ques. 2.

Ta what extent are § 13-
15 an improvement of
not, from the viewpoint of
yOur current practice?

Ques, 3!
How could § 13-15 be
improved from your point
of view?

Ques. 4:

Would implementation of
§ 13-15 require any
changes in your state's
law?

Ques, 5:

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,
would passage be
feasible in your state?

iinois (NS)

Soq Reaponacy to Quoa. 2,

YES, en improvement,

1) 1 1470 limitation of demagoa,
enything that prohibits presumed
or puhitive damagas is o atop
ferward.

2} ¢ 15’c specificstion of
sufficient retraction is helptul.

Would like to aes entirs current
deaft of Unilorm Act befare
commanting. Cancern that if
ULC retraction statule is pushed,
the issue of Uniform Act will be
raised again, Uniform Act
several years ago wad heavily
slanted against Media and very
pro-plaintiff.

NO

NQ, affort should ba meda, but
plaintitf’a bar would kifl it. losue
whaen previously raived got
nawhere,

Indiana (S)

CON’s: Undor Indicno otatute,
compigint is nat deemod to bo o
rotroction demend, ond thua
poacibility of punitive damegos io
not revived whon plaintiff who
hea faited 10 moko o rotraction
demond files suit. § 13 would
asom to do that.

PRO’g: Time limita in § 15 ora
mofo axpensive cnd thoreforo
proforcbie to Indicno stotute,

NO, not an improvement.

1) § 13 should be emendaed to
require a npecification ot the
factual statemento alleged to be
fuiso ond defamatory and that
the ototernents be corrected with
reference to the true facts.

2} See Aespontog to Ques. 1,

Seo Responses to Quea. 1.

NO

YES

lowa (S)

PRO’s: Overall, o slight
improvaement.

YES, on improvement.
1) § 13la) ic an improvement,
eoxcept for § 3 as noted below.

NO, not an improvement.

1} § 14 chould be limited to the
provisione on actions lor
damagea,

2) ¥ 1522 may contradict
judicioily crested reporter’a
privilege concerning contidential
sources.

3} § 3 of 13{a} may appesr 1o
rocognize defametion by
implication,

4} § 13{b} sliminates the chance
for dislogue, ond discoursges
early ratroction raqueats,

1} Eliminate § 13{cH3) after
“specific circumstancea giving
rise to it,”

2) Eliminate § 13(b).

3) Lirmit § 14 to provisions in
actions for demages,

4} Add provision for sotting a
deedling lor canding retraction
demand,

5) Eliminate requirement in ¥ 15
that retraction identify the “other
person” to whom defamastory
staternent is atiributed,

YES, would noed to suporcedae
tha existing retrection provicions
of lowa Code § 658 ond comply
with lowa Supreme Court
Opinion in Jonea,

YES, in the Senate.
MAYBE, in the Houne.

-76-




Lt b T e —

LDORC RETRACTION SURVEY - PART Ill - RESPONSES

Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

Ques. 2:
To what extent are § 13-
15 an improvement or

" not, from the viewpoint of

your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques. 4.

Would implementation of
§ 13-15 require any
changes in your state’s
law?

Ques. 5&:

It the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,
would passage be
feasible in your state?

Kansas (NS)

PRO's; In general, it offers o
reagonsbly good compromise
between compsting interests.

CON's: Wording is vegue and
smbiguous.

YES, an improvement.

1) Effective in avoiding litigation
whaere a true mistake has boen
made,

NO, not an improvement,

1) Complicates libel litigation by
creating new issues such as
sufficiency of the retraction
demand and neturs of dsmages
included within “pecuniary loss.”

1} Ressonesblis time should be
spacified within which a
retraction request must ba
received.

2} Syfficiant retraction request
should be precondition to
lawsuit.

3} Sufficiency should firet be
decided by a judge.

4) Claims should be limited to
clairms sufficiently enumeratoed on
the request,

NOQ.

Unknown. Does not beliave the
modia in Kenses currently lael a
need for retraction statute,

Kentucky
(S)

PRO's: [n light of experionces
with Kentucky statutes, would
{avorably evaluetes § 13-15 from
an overall perspective,

YES, an improvement.

11 Proposed precondition
provisions

2) Notice provisions

3] Limitation or cut-off of
damages provisions.

No specific suggestions,

Soe prior responsoa

Yos, passage of § 13-15 would
sppoar to be teasible in
Kentucky,

lLouisiana
(S)

CON's: Fovors Louisiana’s non-
statutory spproach,

NO, not an improvement.
1) Threat of attorney’s fse award
if statute ien’t complied with,

1) Eliminate linkags 1o attornay's
foou,

2] Clarify thet implied defamation
ien’t necessarily actionable under
wtate law,

3) Require retraction demand to
stata the sllaged truth.

YES, mttorney’s feos not
currently recoversbie by
plaintitis.

MAYBE, Deponds on revisions.

Maine (S)

CON’s: Not significantly
ditferent from what Maine's
statute does with substentislly
loas verbisge.

YES, an improvement.

1) Spaecifically cuts ofi clsim for
pecuniary loss after the date of
the retraction.

NO, not an improvemnent.

1} Above cut off may encourage
delay in seeking the retraction,

1) Add soms incentive {coercion)
to require & potentisl plaintiff to
give notice eerlier than the
statute of limitations.

Not very much substantially.

MAYBE, support by modis
groups would be Kiss of Death,
Howaevaer, if brought forwerd by
the ULC it might pass.
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LORC RETRACTION SURVEY - PART Il - RESPONSES

Ques. 1-5

Ques. 1:
Evaluate § 13-15 in tipht
of the experience with
retraction statutes of non-
statutory issue of
retraction

Ques, 2
Yo what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques. 4:

Would implementation ot
§ 13-15 require any
changes in your state's

T law?

Ques. &:
it the ULT & Media
groups support § 13-15,
as currently drafted or
appropriately revised,
would passage be
feasible in your state?

Maryland
(NS)

PROD: It would bo hetpful.

CON‘a: Not urgontly nesded,

YES, on improvement.

1} A properly drofted ratraction
statute thet lesves little room for
iudiciel intarpratation end for
uging a braed & il dafined eat of
complaint altegationa to escape
roquiraments of draft § 13(al will
encourage quick regolution snd
limit domsagen on both sides.

NO, not an improvernent.

1} Complaint alternative in 4,13
(b} should be refined so
adilegations of the Complaint
cornply with particularc set forth
in 13ia).

1) Refine 1 13ib) oo sliegatione
ot the Complaint comply with
particulars set forth in 13{a),

2} Clesr explanation regording
punitive damages.

YES, Marylend hea onected cop
on compangotery demeges for
non-economic injury which muat
be roconciled with the terma of
the Act.

Unknown.

Massachiusetls
(S)

Na Reaponsa for Port it of the
aurvay,

No Responoo {or Part Wi of the
survay.

No Responze for Part Wl of the
survey.

No Reaponco for Pert Wi of the
survey.

Mo Response for Part 11} of the
survey,

Michigan
(S)

PRO’0; # containg upscifio
requiromonte o to demond for
ratroction itoslf,

CON’a: Damaenda for ratractions
cro gamatimes vegua ond laed ta
problam for both potontisl
plointif! ond tho publigher,

See Responoe 1o Ques. 1.

1) ldeally, there should be a
relatively short time firmitstion on
demand for retraction,

NO.

Current libe! otatute is
acceptable, Inviting Michigan
legistature to revieit this isous
roineu the poosibility that any
omendment actusily approved
by the logislaturs will be
diffarant from prepoged bilf,
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LDRC RETRACTION SURVEY - PART IIl - RESPONSES

Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

Ques. 2:

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques. 4:

Would implementation of

§ 13-15 require any

changes in your state’s

law?

Ques. 5:

If the ULC & Media
groups support § 13-15,
as currentiy drafted or
approptiately revised,
would passage be
feasible in your state?

Minnesota
(S}

PRO's: Ovorell, & elight
improvemant.

YES, an improvemant,
1} § 13{a), except lor § 3 as
noted below.

N, not an improvemant.

1} § 14 should be limited to the
provisions on actions for
damages.

2} 5 15{bH2} liii) may contradict
the Shisld statuts whars an
alleged defematory atatement is
attributed to a confidential
source.

3] Y 3 of 13{a) may appoar to
recognize defamation by
implication.

4} § 13(b] eliminatas the chango
for dislogue, and discoursgos
sarly retraction requested.

1) Eliminate § 13{c)(3] after
“spacific_circumstencos giving
fiss 1o it.”

2) Eliminate ¥ 13ib)

3} Limit § 13 ta provisians in
actions far damagoes

4) Add provision for setting &
deadling lor sending retraction
daemand,

5} Eliminate requitement in § 15
that retraction identify the "other
person” ta whom dafamatory
staterment i attributed.

NO.

YES.
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LDRC RET.RACTiON SURVEY - PART Il - RESPONSES

Ques. 1
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of

Ques. 2:

To what extent are § 13-
16 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved fram your paint
of view?

Ques. 4;

Would implementation of
§ 13-15 require any
changes in your state’s
law?

Ques. &

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,

(S)

rotoghizo certain substantivo
torts of dalemeation that do nat
oxiot undor Mioa. lawa a.Q, libel
by innuondo and libel by
implication. Also, cubmisgion of
o written retroction request 1o o
modio dofondant chouid bo a
condition precedent to liling o
dofamation quit. Ta do
othorwise disgouregou & inhibits
informal rooohstion,

1) § 13{a}i2) shouid reed
“orticle, broedcmt or telecest”
ingteed of "publication.*

2] § 13({a){3): Miss. doos not
recognize libel by implication or
innuando. What ic libel by
sarcoam of conduct?

3) § 13{a}4)} veoms redundant of
¥ 13ali2l,

4} § 13i(bl: The written
ratraction requost chould be a
condition pragedant tg liling of a
ouit,

5) § 14 chould explicitly otate
that demeges for injury to
reputation and for mantal &
amotional distregs ond punitive
domeget &re not recovaershle of
retraction io timely and
sullicient. Phrase “dameages
undar Section 87 chould reed
“dafemagtion”,

8] ¥ 15(a): 30 days in ta long,
7) 5 15(bl(1) recds ws though
retraction process is not also
aveilgble to the broadcest media.
B} % 15(b){2)li): See comments
about § 13(a){3).

9} ¥ 15{bH2Hiil) encroechea on
commaon law privileges avaoilable
to a media defandantc.

2} Submitting & written retraction
request should be 8 condition
precedent to filing a defamation
suit,

3) Statute should clearly apply to
broadcasters o8 well as
publishors,

4) 30 day raeponee period should
be shortened.

5) No retraction of atatements
protected by commeon law
privileges,

retraction would passage be
Ques. 1-5 feasible in your state?
MiSSiSSippi CON'a: ¥°0 13-15 implicitly NO. net an improvement. 1) Remove substentive torta YES, it would require roped of NO, serious doubty 3 preaently
fram the statute, prosont rotraction ototuto, drottod,
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LDRC RETRACTION SURVEY - PART Ill - RESPONSES

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of

Ques. 2:

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved fram your point
of view?

Ques. 4;
Would implementation of
§ 13-15 require any

changes in your state’s -

law?

Ques. 5:

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,

Montana (S)

would discourage pre-litigation
corraction. Also, a defamation
clasimant could sit on hie rights
for statute of limitations,
dapriving the dafendant from
mitigating plaintiti‘s loss.

2] Put time limit on requests for
corractions,

retraction would passage be
Ques. 1-5 feasible in your state?
Missouri CON's: Proposed statute does NO, not an improvement. 1) Require plaintiff to seek & NO. Unknown, wogld probably not
not require that g retraction 1) Provides no incentive for retraction within a ressonable recommend clients support the
(NS) request be made snd doos not potential plaintiff to request a time. statute ss presantly stated.
tat & time frame in which retraction. Sole benefit is thet it 2) § 13(s1{4) should require that
request for retraction must be limits damages when a retraction | plaintif! specify precively the
made. A plaintifl not requesting is requested and printed. detaile of the sileged defamstory
o retraction should be limited to However, in cur expsrience, matorial and spacily how it is
recovery of special demages porsons who request and recaive {alee.
(s.g., out-of-pocket damages). ratractions are not likely to 31 1§ plaintit! faila to roquest a
pursue a libel claim, ratraction within a ressanable
time, the damages should be
limited to spacial damages.
4) If plaintilf raquested »
retraction and it was madae, no
. post retraction dsmages should
ba allowed, but he should bs
sllowed to recaver all other types
of demages from the time ol
defamation to retraction,
5} If no retraction is published,
plaintilf should be permitted full
gamut ol demages.
CON's: Provisions of 13(b} See Quoes. 1 1} Eliminate ¥ 13{b}. YES. NOQ, axisting Montana act, in

most coses, is mors elfective
than § 13-15,

Nebraska
(S)

CON's; Too lenient ss to timing
ol roequost - “aue firet,” that

lsaves the demand for retraction.

NO, not en improvement,

1} Backward « the “vindication”
suit ia torrible. The lax timing
requirement hurts.

No Responss to Ques, 3,

YES, "vindicetion” raferance
would, Can defend privacy
actions with retraction statute,
not sure if ULC would handte
thoss.

YES, but we (media} would not
support it,
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LORC RETRACTION SURVEY - PART li! - RESPONSES

Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

Ques. 2:

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your pgint
of view?

Ques. 4:

Would implementation of
§ 13-15 require any
changes in your state’s
law?

Ques. 5:

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,
would passage be
feasible in your state?

Nevada (S)

PROa: An improvoment only to
tho oxtent thet it zpplies to oll
dofomatory communicstions, not
juat thoao that cro published or
broodeest.

NO, not on improvemasnt.

1} URA feaila to specify who must
bo sorved with the corroction
domand,

2) URA containe no time limit to
cerve corroction demand.

3)0oeo nat make clear that
edequocy of o correction demand
it o question of law for court to
docide, not a jury.

See Revporues to Ques, 2,

YES, it would requito ropocd! of
Nevexda Rovined Stotutes
§§ 46.3236 - .338

NO, Doubtful. URA io unlikoly
to receive much media support
in Nevodo becauno it i not
roally cn improvement over
Neovecda law. R s likely to be
vigoerouoly oppoaed by the
plaintiff's trict ber,

New
Hampshire
(NS}

CON's: Doea not beliave sbeonce
of a rotroction otatute hes hed a

significont impoct on N.H. media
which ho repreaents,

Unclear. Reopondent replies
"They would be an
improvement”™ and refers you to
Port I, Quas. 5 which in part
roade: "1 do not belisve the
sdoption of the model retraction
statute would have a materisl
impact on N.H. media.

1)} Makea cloar that it appiies 1o all
publishers of delamatory
material.

2) ¢ 13(al{4} should be amendod
to require the retraction
requester 1o spocily reasons why
they claim statement io false.

31 % 14's retarance to "pecuniary
loas™ may lead to unnecessary
litigation if ite meaning varies
from stste to state and from
stato to federal law.

NO

Unaure,

New Jersey
(S)

PRO'a: It io corteinly preferable’
to tha oxisting stotute in N.J.

YES, en improvement.

1) 3’0 1315 more effectively
limit actual demages, and creste
a greater incentive for
compliance,

1) A demand for retraction
should be a prerequisite to suit,
2) A demand for retraction
should be required 19 be made
within a defined period after
publication.

NO, other than repesl of
N.J.S.A, 2A:43-Y.

Unaure, NJ hea octive triel
fawyars iobby, octive in

expanding tort cousea of action,

New
Mexico (NS)

PRQO'n: It cppecro workoblo.

YES, an improvement.
1} Mo ability st present time to
prevent libal auits.

' fina,

NO

NO, probably not.
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LDRC RETRACTION SURVEY - PART Il - RESPONSES

Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

Ques. 2:
To what extent.are § 13-
15 an improvement or

" not, from the viewpoint of

your current practice?

Ques, 3:
How could § 13-15 be
improved from your point
of view?

Ques. &;

Would implementation of
§ 13-15 require any
changes in your state’s
law?

Ques, 5:

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,
would passage be
feasible in your state?

New York
(NS}

CON's: Some litigetion will still
occur over sufficiency of the
rotraction,

PRO’s: Roquirement that
defematory matter be described
with particulsrity in the demand
it espacially good,

YES, an improvement.

1) Mots retractions will continue
ta be negotisted.

2] In questionable cesos, mora
oxtractions will be broadcast or
published than they ere today.

1) it would be desirable, yot
unlikely to provide that a full end
{air rotraction extinguishes the
right 1o sus for damages.

Hopofully, recent axperience
with logislature suthorizing
comeras in the courts, suggests
thet the {egisiature views
granting additional rights to
media somewhat negatively.

North
Carolina (S)

PRO’s: They are straightforward,
and practicel.

YES. an improvement,

1} 30 Day period after notice.
2) Provision of "sufficiency”
estsbliches adequacy of
retraction,

3} Eliminates curmbarsomes
“spology” language, os woll e
"good lsith™ and “reasonsble
grounds for believing™ language.
4} Doale with "implied”
statoments of fact and
republication of defamatory
statements by third persons,

Ho response at this time.

Na responss ot this time.

Unsure. N.C. Press Assoc. hos
been reluctant in recent years to
tinker with laws of interest to
the press.

North
Dakota (S)

PRO'%: § 13-15 are generally
imoroverments over current
retraction statutes,

YES, sn improvetment,

1} Eliminates the samo location
languaga,

2} Eliminates spocial traatment

for politiciana.

3) Eliminates specific deys after

publication printing requirements.

4) Limits damages in casos of
retraction.

1) Eliminate provisions allowing
filing of complaint to serve as
notice of raquest far retraction.

YES, would heve to repesi
cyrrent retraction statyte.

YES, balioves it would be
foosible in N.D.

Ohio (9)

PRO's: Would favorably svaluste
§ 13-15 from an overall
perspective.

YES. an improvermnent,

11 Proposed precondition
provisions,

2) Notige provivions, and
3} Limitation or cut-ofl of
damagew pravision.

Na specific suggestions.

See prior responsoe.

YES, sppears to be fessible in
Ohio.
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Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

Ques, 2:

To what extent are § 13-
15 an improvement or
rot, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques. 4:

Woauld implementation of
§ 13-19 require any
changes in your state’s

T law?

Ques. 5:

If the ULC & Media
groups suppart § 13-15,
as currently drafted qr
appropriately revised,
waould passage be
feasible in your state?

Oklahoma
(S)

PAQ‘e: Oklchoma's retraction
otatutes cfo not very usoful,
tharofore proposed oct wauld be
oft improvomeont.

YES, on improvement.

1) Requireo requester to be
specific about what ic ollegedly
foite,

2 R eifactively cuts off
damages, where Qklahoma'y
statutes don't.

1} Language neode to be reviced
co thet it i & free standing act
rather than part of larger act.
0.9. eliminate reforence in § 14
1o vindication actiono.

2) § 13(b) ehould be changed to
prevent commencemant of sny
sction unlegs retrection demand
is made and rofused,

J) H retrection ig published and
requester belisves it inedequate,
he chould be required to give
publinher notice and additional
opportunity to retrect befors
filing suit.

NGO, other then repeel of axioting
statutea,

YES, Oklchoma hes reedily
edopted numerous uniform acto,

Oreégon (S)

CON's: § 13-15 ero a stop
bockwerds from Orogon's
curront otatuto, Proposed Act
pormita comploint to serve
roqueat for rotroction. Does not
provide en incontivo for
demending o rotraction prier to
filing o lawsuit. 3 14 limits
plaintilt's demeges to pecunisry
logu, This may ancoursgo
plointift to eloct on holding oft
on domend 3 long 6z posaible to
build hiv pecunicry domages.
Algo, porrritting pleintiff to

NO, not an improvement, See
Assponces to Quea. 2.

1) Delate § 13(b).

2) Amend § 13{b} to require
requost for a retraction to be
submitted within 20 or 30 dayo
after victim becomes awars of
defamation.

3 Alternatively, smend § 14 to
provida that if plaintiff has not
demanded retraction within 20 or
30 daye aftar becoming aware of
defarmnatory statement, all
damagea ere cut off until
demand is made and no
vutstanding retraction ie

YES, would requira chenges in
Orogon Rulea of Civil Proceduro
to the oxtent thot o rotroction
demend contained in the
complcint ouspoends tha
requiroment of filing & cnowor,

Unoure, baocouse meodia groupe

would not likely support § 13-

16 whon they wecken oxioting

law. Yat, if they did support it,
thero io o rocaonable chence it

could bo anocted,

demend o retroction by filing o published.
complaint pormato pleintiff 1o
moximize tho publicity sttondent
upon fiting o compleint.
- 8 4 -
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LDRC RETRACTION SURVEY - PART !ll - RESPONSES

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue af

Ques, 2:

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. J;
How could § 13-15 be
improved from your point
of view?

Ques. 4:

Would implementation of
§ 13-15 require any
changes in your state’s
law?

Ques. 5:

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,

retraction would passage be
Ques. 1-5 feasible in your state?
ns\ ,I H PRO’s: AHorde protection from ¥ES, an improvemaent, 1) Require retraction prior to NO NO
Pen vania punitive demages. 1) The prohibition of punitive filing wuit, rether than parmitting
(NS) CON's: Need work, damagos wolld deter lawsuite compleint to serve ss retraction
sfter retractiona have been dornand,
made, 2} Clarifty what constitutes o
sutficient retraction.
3] Define “pacuniary loes” in
§14,
HhOde PRO's: seerma fair and balenced. No, not an improvement. 1} The requester should be No. Hard to predict,
1} Not sure that formalizing the required to state the basis for the
!Sland (NS) process will change anything, claim that the statement of issue
21 The burden ol attorney’s {ooe w falue.
should not be gd fed] when a
request is refused, .
South The adoption of § 13-16 would YES, an improvement, They eres sdequatae. HD, Howsver, they woulid Probasbly not.
s wignificantly siter curremt practice 1} They could patentislly nacessitste changes in practice
Carolina In S.C. sliminste many claimes which sra fi.0. Insbifity to initiete cimirm).
(NS) now being made.
SOUth CON's; Retraction has not been YES, an improvement. No responaee, YES, it would repleces SDCL 20- NO, | sincersly doubt it,
much ol en wsye, 1) Providow epecificity in sl 11.7 end SDCL 20-11.8.
Dako‘ta (S) PRO's: Improvement in terrms of sspecty of lew.

giving lawyer somathing

workable and functionel.
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LDRC RETRACTION SURVEY - PART lil - RESPONSES

Ques, 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of

Ques. 2:

To what extent are § 13-
15 an improvement or
not, from the viewpuoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques. 4:

Would implementation of
§ 13-15 require any
changes in your state's
law?

Ques. 5;

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,

retraction would passage be
Ques. 1-5 feasible in your state?
Tennessee CON’o: § 13 would lessen tho Yes3, on irprovemant 1, Stetuts needs to requive Mo The politica of this typs of

(S)

emeliorstive impect of retraction
otatutea that require notice to bo
given to the publisher prior to tho
institution of ouit, Tho Act
should encourago tho proceduro
of natico pries to ouit, and should
ploinly etgta it. ¥ 14 i uncloer
in tho uso of *pocunicry loso.”

1) ¥ 14 provides some
cdditioned protection if pecunisry
loas maeng economia loas only,
end sorvea to cut off demege
oceurring oftor corraction.

2) ¥ 16 providen relief in that it
would do owoy with Tennessoeo’s
*front pego” placemeont
requiremonts for corrections,

No, not cn improvement

1) Step beckwaerd from
Tenmezooo prectico bocouso it
doss not require notice o1 o
condition procedont (o
meintenanco of eny pert of
plaintift’a ¢laim,

naotice prior to institution of auit,

propoadd cro not rocdily
cacortcincblo,

Texas {S)

PRO’o: § 13:16 would provido
madia now tool to avoid
oignificent exponao of dsfending
libel ectiona. A stotuto that
would forocloao cieims baacd on
ratrected ctatemento would bo o
oubatenticl etatomont.

YES, en improvoment.
S00 reaponoa to Ques. 1,

1} Mako it cloer thot § 13-16
would apply to tolaa light
invesion of privocy cleima &
wall.

YES, minor chengo in Chep, 73
af the Toxea Clvil Proctices ond
Remadiea Codoe to rofioct
influence of § 13-15,

YES

Utah (S)

PRO'0: Would bo praforablo to
oxicting stotuto,

YES, en impravement,

1} In terms of demeges
fimitotiono ond timo provided for
ratrocting.

1} Mako ratraction request a

condition precedent to filing suit,

2} Require retrsction dernsnd to
be more timely., Otherwise,
pleinti coukd strategically wert
on retroction demend to be in

" botter position to prove demaga,

NO

YES

Vermont
{NS)

No Responog for Pert I of tho
aurvay.

No RAwgponoo lor Fert il of the
aurvay.

No Reaporoo for Port Il of the
aurvey.

No Rospongo for Pert 1l of the
survey.

No Responao for Pert it of the
aurvay,
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LDRC RETRACTION SURVEY - PART lll - RESPONSES

Ques, 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of

- Ques, 2:

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved {rom your point
of view?

Ques. 4;

Would implementation of
§ 13-15 require any
changes in your state’s
law?

Ques. 5:

If the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,

Wisconsin
(S)

a number of ambiguous terms
and reflact & number of tradeocifs
which, in my judgment,
unneceneatily panalize bath sides
of typical defamation dispute.

115 13(a) in & step backward
because it does not require
defemation claimant to identify
what the true {acts are,

2) ¥ 13(b} encourages claimant
to filo & complaint in advance of
a ratraction demand, and ellowe
the complaint to serve as the
retrection demand.

31 ¥ 14 appears to sliminate any
opportunity to recovaer genaral
demages if the publisher
publishes sn sppropriate
retraction.

cancellation of Section
895.05(2] Wie, Stete,

retraction waould passage be
Ques. 1-5 feasible in your state?
Virginia (S} CON's: Nat had much axperiance | YES, an improvemaent. 1} Delate § 124(b). NO HNO. unlikely, influence of
with lagal remifications of 1) Cutting off demages other 2} impose tima after discovering plaintilfs’ bar s such that &
retraction. Will stetute then pecuniary loss, the defamation within which discovery deposition cannot be
ancourage unfounded requests? NO, not an improvemnent. ratraction must be requested. used to support » motion for
1) § 13-14 ssome ta sncourage summery judgment,
plaintiffs to wait until laat minute
to bring suit.
Washington PRO's; i thay can be onacted YES, sn improvement. No suggestions ot this time. NO YES. howavor legislature may
without modification, they would 1) § 13 requires specifigity in amand or add language of a
(S) be an improvemaent over current request for retraction, and proposed uniform law.
practico. provides complaint be deemad 2
roguest.
2} 1 14 providea groater
mitigation of damages, R
) 115 provides guidance as ta
what constitutes sufficient
rotraction.
WeSt PRQ’'s: Requiremant that e Seo Response to Quoes. 1. No commant. NQ YES
L rotraction be sought os a
Virginia (S) precondition to suit would be
useful,
CON'a: § 13-156 carelossly uses NO, not an improvemaent, See Responses to Ques. 2 YES, it would require NO
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LDRC RETRACTION SURVEY - PART IIl - RESPONSES

Ques. 1-5

Ques. 1:
Evaluate § 13-15 in light
of the experience with
retraction statutes or non-
statutory issue of
retraction

Ques. 2:

To what extent are § 13-
15 an improvement or
not, from the viewpoint of
your current practice?

Ques. 3:
How could § 13-15 be
improved from your point
of view?

Ques, 4:

Would implementation of
§ 13-15 require any
chapges in your state’s
law?

Ques.. 5:
if the ULC & Media
groups support § 13-15,
as currently drafted or
appropriately revised,
would passage be
teasible in your state?

Wyoming
(NS}

.PRO'u: The statutes croato

rotroction dofensos not genorclly
aveilcblo undor common law,

CON'e: Libol actions havo not
boon a cignificent courco of
{itlgation in thic otata.

YES, on improvament,

1) The proposed provisions
would simplify the defenne of
ond reduce expousuyre in those
libal actions which do arige,

The Sections e3 drafted cre
edequate.

-88-
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