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Please RSVP

MLRC Forum
"Creative Routes to Profit:
Technological & Legal Tools to Control
and Monetize Media Content"

Wednesday, November 11th, 3:45 - 5:45 p.m.
Grand Hyatt, 109 East 42nd Street, New York, NY

Every day, media companies are finding new ways to monetize their content:
micropayments, behavioral targeting, brand extensions, and more. At the same
time they consider trying to stem their losses by controlling the “bots and bloggers,
they are exploring the far reaches of copyright law, unfair competition, “hot news”
and other legal theories. Join us for a discussion of the most significant

technological and legal responses.

The session will be moderated by:
Jerry Birenz
Partner, Sabin, Bermant & Gould LLP
David E. McCraw

Vice President & Assistant General Counsel, The New York Times Company

John C. Abell
Founding New York City bureau chief of Wired.com

will present an overview of the key technologies.
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ANNUAL DINNER

WEDNESDAY, NOVEMBER 11, 2009

MLRC will bestow its William J. Brennan, Jr.
Defense of Freedom Award on

Vaclav Havel
Playwright, Former President of the Czech Republic

Acceptance of the Brennan Award by Presisdent Havel on video
and, in person, by Ambassador Martin Palou$

Panel Discussion
The Power of Creativity: The Arts and Social Change

Oskar Eustis, Artistic Director, The Public Theater
Arnold Lehman, Director, Brooklyn Museum
Peter Yarrow, Singer-songwriter, Peter, Paul and Mary

Moderated by
Ken Paulson, President and COO, Freedom Forum and Newseum

Grand Hyatt, New York City
Reception: Ballroom A and the Grand Foyer, 6:00 p.m.
Dinner: Ballrooms B, C & D, 7:15 p.m.

RSVP by Monday, October 26, 2009

A limited number of hotel rooms are now available for MLRC Dinner
guests at the Grand Hyatt for $299/night.
Contact Debra Danis Seiden for more details.

For invitation and registration, click here.
For events scheduled around the dinner, click here.


mailto:dseiden@medialaw.org
http://www.medialaw.org/Template.cfm?Section=Home&Template=/ContentManagement/ContentDisplay.cfm&ContentID=7622
http://www.medialaw.org/Content/NavigationMenu/About_MLRC/Events2/09_events.htm

For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2009 Media Law Resource Center, Inc.

520 Eighth Avenue, 20th Floor, New York, New YO8 (212) 337-020@vww.medialaw.org

MEDIALAWLETTER

Reporting Developments Through October 25, 2009

[ 1 O oY o o] 4 I 0] 01 =] (=] a1 < 05

A TrIDULE t0 DaVid KONIET . .. .ot e e e e e e e e e e e e et ettt e e e enanens 45

SUPREME COURT

U.S. Court Appears Poised to Strike Down Ban obBepictions of Animal Cruelty...................c..... 08
Encouraging Hour of Argument for Free Speech Adiexa
U.S. v. Stevens

U.S. “We Thought We Had @ Deal”..........oiriii i e e e e e e e e 12
Court Hears Arguments Whether Section 411(a) o€Ciyayright Act Is Jurisdictional
Reed Elsevier Inc. v. Pogrebin

FIRST AMENDMENT

4" Cir. Court Holds Publisher and Author Liable Under Federal Securities Laws..........c.cvveevvivnennn.. 15
First Amendment Protections Do Not Apply teedn about Stocks
SEC v. Pirate Investor

LIBEL & PRIVACY

Miss. Cir. Ct. Mississippi Jury Rules in Favor of TV Station in Libel by Implication Case........................... 19
TV Station Argued Report Was True; Not Negligent
Hudson v. WLOX-TV

Cal. Super. Jury Awards $16.57 Million in Wrongfu Death Lawsuit Over Radio Contest........................ 21
Woman in “Hold Your Wee for a Wii” Contest DiedWhter Intoxication
Strange v. Entercom Sacramento

N.Y. Sup. Ct. Radio Host Wins New York Libel Trial..........ccoiiiirii e e e e e e 23
Curtis Sliwa Sued for Comments Made at Televisadddsity Forum
Wahaj v. Sliwa

Cal. Compounding the Felony: California’s Amendd Anti-Paparazzi Statute.............................. 24

New Law Will Extend Liability to Publishers with ¢Aual Knowledge’of Violation
A.B. 524



For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2009 Media Law Resource Center, Inc.

Page 4 October 2009 MLRC MediaLawLetter
Cal. Governor Schwarzenegger Signs Libel TourismBill.......... ..o e, 26
Foreign Libel Judgments Must Comply with Fed arateSEpeech Protections
S.B. 320
Fla. App. Florida Appeals Court Applies Shield Lawin Libel Case.............cccoiiiii i 27

Privilege Not Waived By Inadvertent Disclosure @uk Defense
TheStreet.com v. Carroll

W.D. Wash. News Report on Investigation of Clasoom Assault Allegation Did Not Invade Teacher’s
e 172 10 28
No Right of Privacy to Bar Media from Reportinge§jlhtions of Misconduct
Cawley-Herrmann v. Meredith Corp

C.D. Cal. NFL Hall Of Famer Jim Brown’s Lanham Act Claim Agai nst Electronic Arts Dismissed.......... 29
Claims Over Video Game Barred by the First Amendmen
Brown v. Electronic Arts, Inc.

N.Y. App. NY Appellate Court Dismisses Dan Rathes Case Against CBS.............ccccooiii i, 31
Court Dismisses Contract, Fraud and “Defamatiorfiisguise” Claims
Rather v. CBS Corp.

Il lllinois Supreme Court Bolsters Innocent Constructon Rule and Raises Pleadintandards For
Certain Defamation Per S ClaimS. .. .....ooiu it e e e e e e e e e 33
Broad Application of Innocent Construction Rule
Green v. Rogers

Ga. Sup. Ct.  Anti-SLAPP Ruling Ends Gun Dealers’ Sit Against Michael Bloomberg and NY Officials........ 36
Adventure Outdoors, Inc. et al. v. Bloombegal

4" Cir. Court Reverses Intrusion, Emotional Distres Award in Funeral Protest Case .............c........ 37
Vulgar Statements Protected by First Amendment
Snyder v. Phelps

ACCESS

7" Cir. Judge Reprimanded for Opening lllinois Coutroom to Cameras..........cocvveiviiiieeieennenans. 39
Judge Allowed Camera Coverage of High Profile 8etént Hearing
In Re Complaint Against District Judge Joe Billy Made

ETHICS

Unsolicited E-Mail Communications and Web SitdDesign..........c.oooviiiiii i 40
ABA Model Rule 1.18

RETURN TO TABLE OF CONTENTS



For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2009 Media Law Resource Center, Inc.

MLRC MediaLawLetter October 2009 Page 5

MLRC London Conference 2009

International Developments in Libel,
Privacy, Newsgathering and New Media IP

On October 1 and 2, over 175 lawyers gathered at Stationers’ Hall for MLRC'’s biennial Lon-
don Conference. Delegates discussed a wide range of international media law issues: from
the latest developments in libel, privacy and newsgathering laws to the current debate about
online news aggregators and proposals for libel and privacy law reform in the UK.

MLRC Chair Kenneth Richieri opening Stationers Hall, the venue for MLRC’s London
the 2009 London Conference. Conference.

RETURN TO TABLE OF CONTENTS
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A panel of MLRC members and British author Tom Bowe  r testified at the closing session
of MLRC's London Conference. From left to right: B rian Rogers (Barrister and Solicitor,
Toronto, Canada), Tom Bower, Lynn Oberlander (The N ew Yorker Magazine); and Peter
Bartlett (Minter Ellison, Australia).

Mock Parliamentary Hearing: At the closing session of the conference three MPs up-
dated delegates on the status of libel and privacy reform hearings in Parliament and
heard “testimony” from delegates. From left to rig ht: Edward Garnier QC MP, John
Whittingdale OBE MP, Paul Farrelly MP.

RETURN TO TABLE OF CONTENTS
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London Conference Facilitators

and Panelists

Peter Bartlett, Minter & Ellison, Australia
Gary Bostwick, Bostwick & Jassy LLP
Tom Bower

Siobhain Butterworth, Readers Editor, The
Guardian

Lord Hoffmann, recently retired as a Law Lord, James Chadwick, Sheppard Mullin Richter &

delivering the keynote address. Hampron LLP

Stephen Collins, Channel 4

Jan Constantine, Authors Guild

Liz Hartley, Associated Newspapers

Valerie Nazareth, BBC

Lynn Oberlander, The New Yorker Magazine
Gillian Phillips, The Guardian

Kenneth A. Richieri, The New York Times
Company

Alan Rusbridger, Editor The Guardian
Srinandan Kasi, Associated Press

Brian MacLeod Rogers, Barrister and Solicitor
David Schulz, Levine Sullivan Koch & Schulz
Niri Shan, Taylor Wessing LLP

Charles Tobin, Holland & Knight LLLP

London Conference Planning Committee
Sandy Baron, MLRC

Dave Heller, MLLRC
Jay Brown, Hiscox
David McCraw, The New York Times Com-

. pany
Justice Ruth McColl, NSW Supreme Court, Rosalind McInnes, BBC Scotland
Australia, and Mr. Justice Tugendhat, High Court Slade Metcalf, Hogan & Hartson LLP
England & Wales, participated in the Future of Free David Hooper, Reynolds Porter Chamberlain
LLP

Expression session, commenting on the discussion. Gillian Phillips, Guardian News & Media

David Schulz, Levine Sullivan Koch & Schulz
Mark Stephens, Finers Stephens Innocent

Photographs by Phil Heijmans

RETURN TO TABLE OF CONTENTS



For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2009 Media Law Resource Center, Inc.

Page 8

October 2009

MLRC MediaLawLetter

Supreme Court Appears Poised to Strike
Down Ban on Depictions of Animal Cruelty

By Jonathan Bloom

A lively, entertaining, and, for free speech adites,
encouraging hour cirgumentin U.S. v. Steven®o. 08-769,
at the U.S. Supreme Court on October 6 left théndisim-
pression that a majority of the Court does notkHié U.S.C.
8§ 48 which criminalizes the creation, sale, or possessf
certain depictions of animal cruelty, is constibntl. Deputy
Solicitor General Neal K. Katyal seemed to gaittelitraction
in his effort to persuade the Court that the laly @pplies to
so-called “crush” videos and animal fighting videasd
would not be invoked against mainstream materiath sas
bullfighting and hunting videos. His argument thetogni-
tion of a new category of unprotected speech wstifipd by
the “dry up the market” rationale endorsed by thoen€ with
respect to child pornography also seemed to metét littie
sympathy.

By the end of the hour, the Court appeared readyotd
the law overly broad and possibly unconstitutionatigue.

Enacted in 1999, Section 48 (or the “Act”) prolsbihe
knowing creation, sale, or possession with a coroialepur-
pose of a visual or auditory depiction of a liviagimal being
“intentionally maimed, mutilated, tortured, woundedr
killed” if the conduct is illegal where the creatiosale, or
possession takes place. It contains an excepbioarfy de-
piction that has “serious religious, political, esgiific, educa-
tional, journalistic, historical, or artistic valtie

Although Congress’s original objective was to écate
“crush” videos — fetish films in which live animalare
crushed to death by women with bare feet or higlishe the
plain language of the Act is not limited to “crustteos.
Consistent with that fact, the legislative hist@speaks of
“regulating the treatment of animals,” H.R. Rep.. N®6-
397, at 3 (1999), and of the danger of people béupriso
desensitized to the suffering of these beingsttiet lose the
ability to empathize with the suffering of humansH.R.
Rep. No. 106-397, at 4. As the Third Circuit puthe stat-
ute “drifted [far afield] from the original emphasin the
Congressional Record on the elimination of crustees.”

The defendant in the case, Mr. Stevens, a pitloutr
and author of books and articles on, and produ€etoou-
mentary films about, pit bulls, operated a websiteugh

which he sold, among other things, documentaryosdson-
taining footage of pit bulls participating in dogglits and
attacking other animals. He was prosecuted unerat-

most-never-used Section 48 after law enforcemeseintag
purchased several videos from him by mail, threavbich

contained footage of pit bull fights in Japan, vehexuch
fights are legal. The district court denied Mre\&ns’ mo-
tion to dismiss the indictment on the grounds thatstatute
is facially invalid under the First and Fifth Amendnts. He
was convicted after a jury trial and sentencedor®nths in
prison.

The Third Circuit, sittingen bang reversed, holding that
the Act bans speech protected by the First Amentmued
does not survive strict scrutinysee533 F.3d 218 The court
declined to create a new category of unprotectegdp for
depictions of animal cruelty without direction frotine Su-
preme Court, and it found no compelling governmetarest
in banning speech to compensate for underenforcewien
state animal cruelty laws (which exist in everytesta The
court concluded that the “serious value” exceptiomslid not
save an otherwise invalid speech restriction.

The Supreme Court’s grant of the government'stipati
for certiorari galvanized the First Amendment comityy
which saw the case as a threat not just to mamstm@ateri-
als depicting violence against animals but to c&iest
Amendment principles, including the Court’s recaigmi of a
few, limited categories of unprotected speech asdap-
proval of restricting speech to prevent harm inraxiely
narrow circumstances such as incitement, crimiodtisa-
tion, and child pornography. Contrary to the animghts
party line that this was a case not about freecdpbat about
heinous acts against animals, it was clear to fpeech
groups that precisely the opposite was true. Tdee cat-
tracted some twenty-two amicus briefs — a dozemgrgffir-

mance — with the Humane Society and the ASCPA among

those supporting the government and the Reportensn@t-
tee for Freedom of the Press, the National CoaliAgainst
Censorship, and the Association of American Publish
among those supporting Mr. Stevens.
The argument was dominated by hypotheticals iraglv
(Continued on page 9)
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(Continued from page 8)
bullfighting, hunting, gladiators, human sacrifi@d ethnic
cleansing, with the Justices probing the reachheflaw as
well as the outer bounds of the First Amendmenhe Tirst
question came from Justice Sotomayor, who putihgef on
the disconnect between Congress’ focus on “crustiteos
and its passage of a considerably broader law: aSked Mr.
Katyal whether Congress had any evidence befas ib the
market for anything other than “crush” videos (idueswer
eventually elicited by Justice Ginsburg from Mre®&ins’
counsel was no). The absence of factual findisg®a link
between the market for animal-fighting
videos and the staging of animal fights
exposed a central flaw in the govern-
ment’s “dry up the market” rationale, at
least as applied to material other than
“crush” videos.

Mr. Katyal's trouble deepened when
he citedNew York v. Ferber, 458 U.S.
747(1982), for the proposition that Sec-
tion 48 is constitutional because, like
child pornography laws, it is not target-
ing “the underlying communicative im-
pact” of the depictions but rather the
market for them. Justice Scalia cut him
off sharply with “Well, of course it is”
and pointed out that the statute “is tar-
geting the communication of videos that

depict this conduct.” Chief Justice Rob- ~ The defendant , Mr. Stevens, a
pit-bull lover and author of books

and articles on, and producer of
documentary films about, pit
bulls, operated a website through
which he sold,
things, documentary videos con-
) o taining footage of pit bulls partici-

not the speech is prohibited.” How can pating in dog fights and attacking
you tell, he asked, whether Mr. Stevens’  other animals.

erts also objected to the suggestion that
the law is “not concerned with the con-
tent,” citing the “serious value” excep-
tions and noting that “you have to look
at the content to determine whether or

videos aren't political videos supporting

the legalization of animal fighting, just

as PETA and other groups on the other side segkotabit
it?

Several justices bore in on the uncertain linewben
what is and what is not covered by the Act. Whkahe dif-
ference, Justice Sotomayor asked, between Mr. Ss&ved-
eos and David Roma'’s pit-bull documentary “Off tieain,”
which, she said, “had much, much more” explicittége of
animal cruelty? The line, Mr. Katyal conceded, Il'\sbme-

among other

times be difficult to draw.”

Justice Scalia, whose antipathy to the Act dorethdahe
argument, seized on the issue of viewpoint discratidn
raised in Mr. Stevens’ brief. He wanted to knowetbter
someone who wanted to promote bullfighting as “exg?
would be protected. He later observed that “mdsthe
hunting videos | have seen people watch for entertant”
but that, under the Act, “entertainment value ddesn
count.” (Justice Scalia’s fondness for huntingebumworked
in Mr. Stevens’ favor.) He was not persuaded by. Mr
Katyal's insistence that there was no realistic gganof
prosecution for bullfighting or hunting
videos because they would be covered by
the exception for educational material,
questioning whether all bullfights were
educational and wondering why dogfights
could not also be considered educational.
Justice Ginsburg asked how to differenti-
ate between bullfighting, cockfighting,
and dogfighting, to which Mr. Katyal was
forced to concede that “certain depictions
of dogfighting and cockfighting would be
swept up, not all.”

When Justice Alito asked whether
videos or broadcasts of staged gladiatorial
contests could be banned, Mr. Katyal sug-
gested that it would fall under the excep-
tion for historical works, but Justice
Scalia, who let out an exasperated “Who
knows?” as Mr. Katyal was answering,
asked derisively “If you dress up like an
ancient Roman, the whole thing is of his-
torical interest?”

These questions elucidating the stat-
ute’s glaring lack of precision prompted
Justice Breyer — no sure vote in First
Amendment cases — to call the exceptions
“vague” and to point out that people can't
know if a litany of depictions (bullfighting, de@unting, fox
hunting, humane slaughter, etc.) would fall witbime of the
exceptions or subject them to prosecution. Whytdaan-
gress write a statute, he wondered, “that doesfaroe the
courts into the work of interpreting these very wagvords to
prevent the statute from being held unconstituti@ha

(Continued on page 10)
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Justice Kennedy, whose majority opinion Ashcroft v.
Free Speech Coalitign635 U.S. 234(2002), rejected the
extension of~erberto “virtual” child pornography, also pur-
sued the issue of vagueness and signaled his disdonith
the law’s breadth. “This statute without the exmays clause
would be wildly overbroad,” he stated. “[Y]ou sdis not
overly broad because of the . . . savings clause. But it
seems to me that the exceptions must be then testad
whether or not they are vague.” Justice Kennegyp alb-
jected to Mr. Katyal's contention that no chilliregfect on
hunting videos had been shown in the ten yeardatiehas
been in effect, pressing him to cite “an exampleaofase
where we said a statute which might otherwise terlroad
is not overbroad because prosecutors have beeainest.”

The government’s argument that protecting anirfrals
harm justified creating a new category of unpradcpeech
was one of the most worrisome aspects of the chsice
Scalia returned several times during the argurreettie short
list of categories of unprotected speech, suctbasemity and
child pornography, and expressed strong resistamcex-
panding the list. He said that whereas child pgraphy is
part of a “traditional classification which therashalways
been permission for the government to prohibit,ttiom 48
“is something quite different.” He also observadtt‘unless
it's a subject like obscenity which from the begimmhas not
been considered protected speech, it seems toansitte of
the debate [those who like animal fighting] is #ed to make
its point . . . as forcefully as possible.”

Toward the end of the argument, Justice Scalizalpd
powerfully to free speech first principles. Avedito Justice
Breyer’s suggestion to Patricia A. Millett, Mr. 8&ns’ coun-
sel, that the government was seeking to ban theqtion of
material that appeals to people’s worst instincisstice
Scalia said “it's not up to the government to decithat are
people’s worst instincts” because “if the First Ardenent
means anything, that's what it means. . . . 18§ mp to the
government to tell us what our worst instincts "ar§Wlhat
other base instincts,do people have,” he askecrnibally,
“besides this one?”

Another concern shared by many of Mr. Stevens’cami
was that the Court might adopt the government’gsstjon
that it identify unprotected speech with a balagciest
whereby speech could be restricted if its socifélevas out-
weighed by the benefits of restricting it. Picking on this
argument (which the government seems to have dcbafber

its opening brief), Chief Justice Roberts asked Mdlet
whether the language Ferber that the “evil to be restricted
so overwhelmingly outweighs the expressive interast
stake” was the proper test for unprotected speeshe re-
sponded that that was not a test but rather “arigdien of
the types of categories that by history and traditiad been
outside the First Amendment.”

Whether speech can be banned based on its oféeresis
or its impact on viewers also came up. Early smmahgument,
Justice Ginsburg asked Mr. Katyal how this case aliisr-
ent fromAmerican Booksellers Association, Inc. v. Hudnut
771 F.2d 323(7th Cir. 1985)aff'd, 475 U.S. 1001 (1986), in
which the Court summarily affirmed the Seventh Git's
decision striking down an Indianapolis ordinancat fhrohib-
ited violent images in which women were depicted sax
objects in order to discourage discriminatory adlés toward
women. Mr. Katyal, disclaiming any attempt by Coegs to
target expression, responded that the Act wasimadat the
communicative impact of the images, and he lagtedtthat
banning images of human sacrifice based on remrisss
would raise “a whole different set of questiongittiwere not
before the Court. This implicit recognition by thgevern-
ment that, outside of obscenity, the First Amendndoes
not permit restriction of speech based on offenwgs was
important, but it was inconsistent with the Housep&t on
Section 48, which, as noted, states that restgdi@pictions
of animal cruelty would help prevent viewers froecbming
desensitized to violence.

Another doctrinal issue raised by the governmext to
do with overbreadth, specifically whether the Th&dcuit
erred in striking the law down on its face undeicsscrutiny
(having found that it applied entirely to protectsgeech)
rather than engaging in overbreadth analysis basedhe
premise that, at least as to “crush” videos, the agplies to
unprotected speech. Justice Alito explored thsuds by
pressing Ms. Millet as to whether a “properly dréwtatute
aimed at “crush” videos would be constitutional gshc-
knowledged that it might be). He also asked wiretheer-
breadth was determined by “a lot of hypotheticalations”
or by real-world experience with enforcement. Nillet
responded that it was necessary to look at theotetkte stat-
ute and to ask whether it fits with what the Cdngtn al-
lows. Even if the statute caused the market fasktivideos
to dry up, she said, that would not address theeagss con-
cern.

(Continued on page 11)
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Chief Justice Roberts also asked about overbrepdtit-
ing (as did the government) that if crush videosldobe
banned by a narrowly drafted statute, why shouldh#
Court hold that the statute is facially valid ar@hsider as-
applied challenges? Ms. Millet responded thatféneyreater
amount of other kinds of material that was capturgdhe
Act made it substantially overbroad and thus sule¢acial
invalidation.

Overall, hostility to the Act cut across “partyihés and
left observers with the strong sense that the Ceodld af-
firm — some even speculating as to a 9-0 voteticduglito
and Chief Justice Roberts seemed the most wilbnat teast
entertain the government’s argument that the Acbisstitu-

tional as to some applications and that the colidppeals
therefore should have undertaken overbreadth aralyst it
was far from clear that their questioning indicagetkaning
toward reversal or remand as opposed to simplyntestr.

Stevens’ position.

Whether unanimous or not, the Court seems stroimgly
clined to endorse what Ms. Millet referred to an@ess’s
obligation to “write with a scalpel and not a bisaw in the
First Amendment area.”

Jonathan Bloom, counsel to Weil, Gotshal & Manges
LLP, was principal author of an amicus brief to thapreme
Court in the case on behalf of the Association ofeAcan
Publisher and fourteen other organizations. Al tiriefs in
the case are available onliriere.
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“We Thought We Had a Deal”

Supreme Court Hears Arguments Whether
Section 411(a) of the Copyright Act Is Jurisdictioal

By Toby Butterfield and Al J. Daniel, Jr.

On October 7, 2009, the second day of the 2009 Tiven
Supreme Court of the United States heard oral aegtinm
Reed Elsevier Inc. v. PogrebilNo. 08-103, a class action
copyright infringement case in which freelance auhsued
newspaper and magazine publishers for including tmi-
cles in electronic databases without authorization.

These consolidated cases had been held in abeiyatiee
district court pending the decision New York Times Co. v.
Tasini 533 U.S. 483 (2001), which held that the inclasid
the authors’ previously published articles in alecic data-
bases was not protected by the privilege to pulthistarticles
in collective works under 17 U.S.C. § 201(c), leavithe
defendants to other defenses
such as individual licenses, limi-

over claims involving unregistered works. After extended
period of negotiations, the parties reached a leetaettle-
ment agreement which encompassed a broadly deiiasd
of plaintiffs and works, including the unregistenedrks, but
provided lesser compensation for unregistered woiksme
authors of unregistered works objected to the fessmpen-
sation, to which the publishers responded that dlagms
would have been barred by Section 411(a) if they Ih@en
brought separately and thus were worth less. Tbk&id
court approved the settlement, despite the objestioThe
Pennsylvania class action law firm representingngfé au-
thors and the Authors Guild in this case also regmes au-
thors and the Guild in the so-called Google BookeCarhe
Authors Guild, Inc. v. Google

Inc, 05 Civ. 8136 (DC)

tations, or estoppel. No decision The actual arguments in the Supreme Court  (S.D.N.Y.). The plaintiff class
will likely issue for several reveal a remarkable scene of the Supreme definitions are comparably

months, but this case presents a
question of fundamental impor-

Court justices peppering counsel for the
tance under the Copyright Act publishers with all manner of questions, many

broad in both cases, purporting
to encompass not only U.S.
works, but also works in for-

The Supreme Court's decision S€emingly hostile to their appeal of the Second eign countries which have
will have significant effects on Circuit's decision. copyright treaty relations with

the United States.

that other pending class action
settlement, the Google Book Settlement.

Summary of Proceedings

Section 411(a) of the Copyright Act, 17 U.S.C. 8.0,
provides that “no action for infringement of thepgaght in
any United States work shall be instituted unténggistration
or registration (with exceptions not pertinent Rer&he
named plaintiffs in these cases had each registarddast
one work with the Copyright Office prior to comméng
their actions. However, many, probably the majoriff the
works encompassed by the broad plaintiff classndefn had
and have not been registered with the Copyrighic©ff

The lower federal courts only have the jurisdictiand
powers granted them by Congress. U.S. Constllarg 1.
In the district court, the defendants invoked Ssc#1l1(a) as
a defense, claiming that the district court lackarisdiction

Various objectors with unregistered works appealed
the ground that the settlement compensation waairutd
them and that they were not adequately represented.

The United States Court of Appeals for the SecGird
cuit sua sponteaised the issue of subject matter jurisdiction
under Section 411(a) and ordered supplementar Ibttefs
on the issue. The Court then reversed, holding tthe dis-
trict court could not entertain or approve a setdat that
included the unregistered works because registraticghose
works was a jurisdictional pre-requisite to suit drose
claims under Section 411(a)n re: Literary Works in Elec-
tronic Databases Copyright Litigatio09 F.3d 136 (2d Cir.
2007).

In their petition for certiorari, the defendantbfishers
posed two questions, paraphrased as: (1) whdibetistrict
court could approve a settlement releasing claithserwise

(Continued on page 13)
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outside its jurisdiction, despite Section 411(ahd a(2)
whether the Second Circuit erroneously ignored goqred
assurance in the Supreme Coufitasini decision that parties
could resolve the problem of “compromised electaméws
archives” by agreements among authors and pubgisher

It cannot have been a comforting sign to petitiersr to
the respondents supporting the petition, that,ranting cer-
tiorari, the Supreme Court completely restated dhestion
for review as follows: “Does 17 U.S.C. 8411(a)tries the
subject matter jurisdiction of the federal countgiocopyright
infringement actions?” Order, March 2, 2009. Twurt's
narrow restatement of the issue presumably indicttiat it
was only interested in the threshold issue of subjeatter
jurisdiction, not the fact-bound questions conaggnithe
class-action settlement. The case was distribistedonfer-
ence on ten different occasions before the Counttgd cer-
tiorari.

them worth less in the settlement. Brief of Coppointed
Amicus Curiae in Support of the Judgment Below 37*€t.

Amicus Br.”). The Solicitor General also filed @amicus
brief which agreed with petitioners that Sectiorl@) is not
jurisdictional and argued that the approval of se¢tlement
should not have been vacated.

Oral Argument

The actual arguments in the Supreme Court reveat a
markable scene of the Supreme Court justices peyper
counsel for the publishers with all manner of qioest, many
seemingly hostile to their appeal of the Secondlils deci-
sion. Charles Sims argued for the publisher petitis (and
implicitly the author respondents, who supportetitipaers);
Ginger Anders, Assistant to the Solicitor Geneaafjued for
the United States, supporting petitioners; and éasidr Deb-

orah Jones Merritt argued as

After granting the petition
and restating the issue for re-
view, the Court took the unusual

the Ohio State University Moritz
College of Law, Cleveland,
Ohio, to file an amicus brief in

No decision will likely issue for several
months, but this case presents a question of  juggment below.
step of inviting Deborah Jones fundamental importance under the Copyright
Merritt, Esq., a law professor at Act, The Supreme Court’s decision will have
significant effects on that other pending class
action settlement, the Google Book Settlement.

appointed amicus curiae in sup-
port of the Second Circuit's
Oral argu-
ment is largely an occasion for
the justices to ask their ques-
tions, not to listen to counsel’s
prepared arguments. Here, Mr.
Sims could only utter two sen-

support of the court of appeals

decision under review, since none of the partiggperted
that decision. Professor Merritt clerked for JsstiRuth
Bader Ginsburg on the court of appeals and folickiSandra
Day O’Connor. Professor Merritt filed a powerfuligd in

support of the Second Circuit’s decision that Sectill(a) is
jurisdictional, relying on the language of the stat its legis-
lative history, the consistent history of the requients for
commencing suit under all the Copyright Acts, begig

with the 1790 Act, recent congressional action, exgus
cases treating the statute as jurisdictional, aedpublic pol-
icy importance of registration in the U.S. copytighgime,
including the deposit requirement which has besemtal to
the collections of the Library of Congress. Théebrlso
argues that the defendants should be estopped firstmin-

voking Section 411(a) as a jurisdictional bar te tdtaims on
the unregistered works in the district court angntipurport-
edly “waiving” this requirement and using it as &osd in

negotiating the settlement by arguing that owndrthe un-
registered works could not litigate their claimsyg making

tences invoking the Court's
decision inArbaugh v. Y & H Corp.546 U.S. 500 (2006) in
support of reversal before Chief Justice Robentsrjiected
that “[t]his is a lot harder case tha@rbaugh though. Ar-
baughinvolved the definition of an employer [in TitlelMof
the ...] and then the scope of the statute. This[on¢he
Copyright Act] says no suit shall be instituteditanscript of
Oral Argument, Oct. 7, 2009 (“Tr.”) 3.

Sims then explained his “second point ...” that, rapa
from Arbaugh the “statutory text, structure, purpose and his-
tory all point to classifying 411(a) as mandatoty bot juris-
dictional.” Tr. 4. When he moved on to his “thjpdint ...”
Justice Ginsburg interrupted with a question whetBiens
agreed with the government position in the case.

Later, however, the Court eased somewhat, anddhear
argument from Ginger Anders, Assistant to the RolicGen-
eral, who argued as amicus that § 211(a) was ndjo-
tional, but that a court hearing a case subjedigmissal un-
der that section shouklia sponteonsider the public interest

(Continued on page 14)

RETURN TO TABLE OF CONTENTS



For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2009 Media Law Resource Center, Inc.

Page 14

October 2009

MLRC MediaLawLetter

(Continued from page 13)

in refusing continuing to hear a case about anegistered
materials to promote the Library of Congress’ iagrin] col-

lecting physical copies of all copyrightable madésj which it

obtains via the deposits which accompany copyrighistra-

tions. The Court seemed appreciative of hearimg] fargument
that the class action need not be set aside agiaéhthat there
was a “middle way” between finding that § 211(agates a
jurisdictional obstacle and finding that the sectimerely im-

poses an administrative step in prosecuting anmcti

Lastly, the Court heard Prof. Deborah Jones Merttite
amicus it had appointed to defend the Second Glscemnclu-
sion — an advocate whom Chief Justice Roberts gtaas hav-
ing able discharged that responsibility. The Ceuguestion-
ing of her, however, revealed a possible reluctdocelow the
Second Circuit’s jurisdictional determination todemmine sev-
eral years of negotiation and litigation. Sevenatices also
recognized the concern of publishers eager to €@abmplete
database and to pay for it, but supposedly unablecate some
copyright owners who had not registered their workEhe
amicus’ main argument was that Congress had retjuegis-
tration as a precondition to suit, based on its 88rs of ex-
perience in balancing the rights of authors agdimstpublic’s
ability to find that work in the Library of Congres However,
avid Google users will doubtless find this publaipy balanc-
ing act to be archaic in an age when the numbéntefnet us-
ers vastly exceeds the number of researchers brgwsacks at
the Library of Congress.

The Court will likely decide the case based onviesw of
the specific language and Congress’ intent behiectién 411
(a). Apart from Chief Justice Roberts, who remdrkeveral
times that the wording of the section appearednotb sound
jurisdictional, some justices seemed open to tesvuhat the
section created a mandatory requirement, but npiriadic-
tional barrier to whether courts could hear thetmwersy. |If
the Second Circuit’'s decision is reversed, thelesaéint will
either be saved, or case remanded for considerafitme pub-
lic policy considerations urged by the Solicitorrm@eal.

On the other hand, if the Second Circuit's decisi® af-
firmed, the parties will presumably attempt to teacnew set-
tlement in this case. The proposed Google Booklebatnt
also addresses claims by owners of unregisteréd ®f works,
so an affirmance in this case would also furthenglicate that
already complicated settlement.

Toby Butterfield and Al Daniel, Jr. are litigatigrartners at
Cowan, DeBaets, Abrahams & Sheppard LLP in New.York
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Fourth Circuit Holds Publisher and

Author Liable Under Federal Securities Laws
First Amendment Protections Do Not Apply to Spe&dubut Stocks

By Bruce D. Brown and Laurie A. Babinski

In the first case to impose liability under theldeal secu-
rities laws on a newsletter publisher and writerowteither
traded in the stock they recommended nor owed wuitily
duty to their readers, the Fourth Circuit held @ptémber 15
that the publication of a prediction about a NYS$&ded
company violated Section 10(b) of the Exchange dAct934
and Rule 10b-5. SEC v. Pirate Investor LLG\o. 08-1037
(4" Cir. Sept. 15, 2009).

The decision has far-reaching implications forpaiblish-
ers reporting on publicly-traded companies who caw be

pursued under federal securities law without anyhef pro-
tections of the First Amendment. A petition fohearing is
pending.

Background

In 2003, the Securities and Exchange Commissied @
civil complaint against newsletter writer Frank forStans-
berry, publisher Pirate Investor, LLC, and its par@ompany
Agora, Inc., under Section 10(b) and Rule 10b-®rafthey
published an e-mail solicitation and report regagdan up-
coming agreement between the United States andeRihsd
had the potential to drive up shares of USEC, la@rovider
of uranium enrichment services.

While doing research for his monthly newslettesjming
of 2002, Stansberry came across USEC, a publiajet!
company that serves as the executive agent of t8e ddv-
ernment under a disarmament pact between the USistes
and Russia. Under the agreement known as “Megatons
Megawatts,” Russia sells uranium to the UnitedeStais fuel
for nuclear power plants. The agreement requitescbun-
tries to renegotiate the price of uranium perioliicand new
prices are subject to the approval of both govemime In
2001, the pricing agreement had expired and thetdes
began to negotiate new terms. The companies rdaahe
agreement in February 2002, but the governmentsnuad
approved the agreement as of May 2002.

Stansberry did basic research into USEC and tlogn c

tacted its head of investor relations, Steven Wahgf for an

interview. Over the course of an hour, the twocdésed
USEC, its prospects for the future, and its ke a8 the sole
importer of Russian nuclear fuel. They also disedsthe
company’s recent pricing agreement with its Russap-

plier, OAO Techsnabexport, which awaited the apakamf

both governments. Speculation in the financiabpn@as that
the agreement could be approved at an summit batRessi-

dents Bush and Putin set to take place in Moscom fiMay

23 to 25. USEC itself had asked the State Departttoeadd

the pricing agreement to the summit agenda, ardi [sal-

licly that it “hoped” the deal would be approvedthe “near
term.”

At the end of the conversation, Stansberry toleshgfield
that he probably wouldn't write about USEC becatisiédn’t
resemble the type of growth-oriented technologyekmises
he usually covered in his newsletter. Stansbessyifted at
trial that Wingfield became “agitated” upon hearithgt and
told him: “Watch the stock on May 22nd.” After lesting
on the conversation for several days and seeings sig the
press that Wingfield was correct, Stansberry redlithat he
had information of potential value to his readeBecause of
the one-time nature of the information, Stansbetegided
not to write what he knew in his newsletter buteasl offer it
in a report that he would sell for $1,000.

In subsequent days, Stansberry drafted an e-ntaghw
stated that a senior official of a publicly-tradeaimpany had
told him “exactly when” a deal would be finalizeddaan-
nounced to the public. The deal, Stansberry wroée, the
potential to double an investment in the compaAithough
Stansberry wrote with the exuberant and hyperbtdice
characteristic of the financial newsletter industry also cau-
tioned his readers that due to the stock marketzradict-
ability he couldn’t guarantee that the “stock wibupop.”
The e-mail went out to 800,000 of the company’ssstibers.
Stansberry sold 1,217 copies of the report, whitdniified
USEC as the public company.

(Continued on page 16)
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On May 13, President Bush announced a new armg+ed
tion treaty between the U.S. and Russia. USEGisesprice
spiked on the news, which came several hours b&taers-
berry sent the e-mail solicitation to his subsabeThe price
continued to increase through May 22, a date thegt also
the ex-dividend date for the stock. The USEC-Temasing
agreement was not approved on May 22; approval amas
nounced three weeks later on June 19. Stansbecgived
215 requests for refunds and honored them all.

District Court Trial

In the complaint filed in the U.S. District Counrfthe
District of Maryland, the SEC

District Court Decision

Nearly 28 months after trial, Judge Garbis issuatba-
sion finding Pirate and Stansberry liable for vimas of Sec-
tion 10(b). At the outset of the decision, the rtalismissed
defendants’ claim that they could not be held Babhder
Section 10(b) unless there was clear and convingingf of
actual malice. The defendants’ e-mail and repbs, court
said, constituted commercial speech that deservéssser
degree of protection because it served no othgrgser than
to “propos[e] a commercial transaction.” The cdbs held
that the SEC only needed to prove by a preponderafhthe
evidence each element of the civil offense.

The court then embarked on its analysis of Sectib),

which requires a plaintiff to

pled, in accordance with Section

10(b) and Rule 10b-5, that the The decision has far-reaching implications for
all publishers reporting on publicly-traded
companies who can now be pursued under
federal securities law without any of the
protections of the First Amendment.

defendants had made materially
false statements of fact in con-
nection with the purchase or sale
of a security.
counting, disgorgement of prof-

It sought an ac-

prove that a defendant made
materially-false statements of
fact with scienter “in connec-

tion with” the purchase or sale
of a security. Ignoring the de-

fendants’ argument that the
statements at issue constituted

its, civil penalties, and injunc-

tive relief. The defendants’ motion to dismiss veenied,
and the court refused their request to file a nmofar sum-
mary judgment.

On March 21, 2005, Senior District Judge MarvirGar-
bis presided over a five-day bench trial in Baltimo The
SEC offered testimony from Windfield as well as éstors
who bought USEC shares based on Stansberry’s reeamm
dation. The defendants put forward testimony fr8tans-
berry and his colleagues as well as expert testynfimm the
former deputy chief economist for the SEC and dgssor of
journalism from Northwestern University’s Medill ISaol of
Journalism who specialized in the newsletter ingust

In addition to arguing that they did not fall witithe pur-
view of Section 10(b) and Rule 10b-5 and that tB«€ $ad
not met its burden of proof under the statute,dbfendants
also argued that traditional First Amendment prides ap-
plied because the SEC sought to impose liabilityedaon
publication of constitutionally-protected spee@uch protec-
tions would have required, among other things, thatSEC
prove by clear and convincing evidence that thesiddints
acted with actual malice.

predictions, the court found that
Pirate and Stansberry had made a misrepresentafidect
when they published that Stansberry had “a pagicinside
source for the precise date on which the stockepwiould
rise.”

To reach its conclusion that the statement wase fahe
Court credited the testimony of Wingdfield, the USEecu-
tive with an instinct for self-preservation whotified that he
did not remember telling Stansberry to “watch thack on
May 22nd,” and discredited the testimony of Stanshavho
testified that Wingfield had become angry and guebdut the
connection between the summit and the pricing ageee.

The court further found that the SEC had proved the
false statement was material. It held that the”“that “Jay
McDaniel,” the pen name Stansberry used to writeettmail
and report, “had been told by USEC executive tlategn-
ment approval of the pricing agreement would beoanned
on May 22, 2002" — was both “self-evident” and “popted
by specific evidence.” It cited the run-up in tsck price
beginning on May 14 as evidence of materiality, igabred
contemporaneous evidence presented by the defenttaatt
the bump was due to President Bush’'s announcemaht a

(Continued on page 17)
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other information available to the public. The koalso ig-

nored the expert testimony of former SEC chief ecoist

Dr. Robert Comment, who testified that the defetsizstate-
ment that the announcement would be made on Maya&2
immaterial, and that the defendants’ statement aEC

itself saw a tie between the summit and approvéhefgree-
ment may have been material but was also true.

The court’s determination that the statements weate-
rially false also formed the basis for its conabumsthat Stans-
berry had acted with the requisite scienter. Sithgecourt
had found that Stansberry’s account of what happanehe
end of his call was false, it also found that Stemnsy must
have known it was false because he was a partiyeteall.
The court then imputed Stansberry’s state of mm@itate,
but not to Agora.

could be held liable under federal securities lawBuch a
broad reading of the “in connection with” requiren, they
argued, could open up all publishers — including thain-
stream media — to liability for statements aboublioly-

traded companies without the protections of thetFAmend-
ment.

The appellants argued that their conduct was imotdn-
nection with” the purchase and sale of a securnityen Sec-
tion 10(b) because the so-called fraud did notricioie” with
or “require” the purchase or sale of a securitfthére was
any fraud, they argued, it was “in connection with& offer
and sale of a report, not securities. The appsllatso ar-
gued that they did not fall into either of the ohlyo classes
of defendants that the Supreme Court has foundetet Bec-
tion 10(b)’s “in connection with” requirement — #® who
improperly trade in securities

Finally, in what became a

court found that Stansberry’'s
statements were made “in con-
nection with” the purchase or
sale of a security. In making

Pirate and Stansberry presented an issue of
central issue on appeal, the first impression: whether a publisher and au-
thor who did not trade in the stock or have
any fiduciary duties to their readers could be
held liable under federal securities laws.

and those who breach fiduciary
duties. Finally, the appellants
cautioned that because the Con-
stitution fully protects reporting
and commentary about the
stock market and public compa-

this determination, the court
adopted a broad reading of the “in connection widst as
set forth by the Supreme Court, which requires thatfraud
be “consummated” by and “require” the purchaseabe ®f
securities. In contravention of this explicit pedent, the
court found that it was “enough” that the defendaattions
“affected the price of the stock or induced otherpurchase
the stock.”

The court ordered Pirate and Stansberry to diggorgre
than $1.3 million in profits and pay civil penafieof
$240,000, and granted permanent injunctive rehet pro-
hibited them from violating Section 10(b) and Rudleb-5.
Pirate and Stansberry filed a motion to stay thaniction
pending appeal, which the court denied. The motias
later granted in the Fourth Circuit by Judge RoGeegory
with the concurrence of Judges Paul Niemeyer andniBe
Shedd.

Arguments on Appeal
On appeal, Pirate and Stansberry presented as ©su

first impression: whether a publisher and authbowid not
trade in the stock or have any fiduciary dutiethir readers

nies, the Court has placed care-
ful limitation on potentially overbroad securiti¢sws like
Section 10(b) when speech is involved.

On constitutional grounds, the appellants argued tife
e-mail and report constituted speech that was fulbtected
by the First Amendment and that, as a result, thertGmust
afford them the actual malice protectionsN&w York Times
v. Sullivanas well as the independent appellate review of the
entire record mandated Bose v. Consumers Union of U.S.

Further, they argued out that the SEC relied mstate-
ment of protected opinion and conjecture to esthbtiaterial
falsity — Stansberry’s prediction that USEC’s stoskuld
double in price. Finally, they argued that thenpament in-
junction constituted an impermissible prior resttain future
speech.

In its briefing, the SEC focused on the broad ieppility
of Section 10(b) and its “in connection with” reqgement. It
argued that the e-mail and report were “in conoectiith”
the purchase or sale of securities because it wagidlly
certain” that investors who purchased the reportldiduy
USEC stock, a test found nowhere in Supreme Caecte
dent. The SEC also countered the argument thato8etO
(Continued on page 18)
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(b) was limited as both a statutory and practicalter to
defendants who breached fiduciary duties and defetisd
who traded even though it had previously only aplin
those contexts, citing the plain language of tla¢use which
states that the statute applies to “any person.h Fst

Amendment grounds, the SEC made the argument lileat t

appellants had committed fraud, and that frauduspetech
was not constitutionally protected. As a restilg SEC said,
the traditionalNew York Timestandards did not apply and
the permanent injunction was appropriate.

The appeal was argued in front of Chief Judge Kav&-
liams and Judges Diana Gribbon Motz and NeimeyeDen
cember 2, 2008.

Fourth Circuit Decision

On September 15, Judges Niemeyer and Motz issued a

per curiam opinion affirming the district court’s findings.
(Chief Judge Williams resigned from the bench ity 2009.)
They based their holding on the three questionswtiether
the conduct in this case constituted a violatiorse€tion 10
(b); 2) whether, if the conduct fell within the piew of Sec-
tion 10(b), the First Amendment entitled the apgp®h to the
heightened protections it affords the media in otantexts;
and 3) whether the permanent injunction enteredhbydis-
trict court was an improper prior restraint on spee

In a extensive discussion of the “in connectiothivre-
quirement, the Court held that “the application[®&éction]
10(b) is not barred by the fact that there was ecusties
trading relationship” between the appellants armsehwho
received the e-mail or purchased the report. TowartCound
that the Supreme Court had embraced an “expansacding”
of Section 10(b)’s “in connection with” requiremgbtt then
ignored Supreme Court precedent to hold that tipelEmts’
activities were “in connection with” securities ngactions
because their fraud was “maximized,” another teghdl no-
where in Supreme Court precedent, by purchasetseofe-
port who invested in USEC.

The Court then dismissed the appellants’ First Athe
ment argument, holding that “punishing fraud, wieeth be
common law fraud or securities fraud, simply doeswiolate
the First Amendment.” On similar grounds, the Gaon-
cluded that the appellants’ challenge of the infiomc also
failed. The injunction was not, the Court said, uartawful

prior restraint because ‘it only enjoins Appellafitsm en-
gaging in securities fraud, which we have heldriprotected
speech.”

Finally, the Court acknowledged but never resoltesl
concerns raised by both the appellants and a grbppblish-
ers and non-profit journalism organizations wheedil an
amicus brief about the potential application ofuséies laws
to publishers who do nothing more than make statsne
about or comment on publicly-traded companies. hSac
interpretation of Section 10(b), they had argueduld pro-
vide an “end-run” around First Amendment protedidor
any anyone who wanted to sue over statements niaug a
public company without the hassle of higher evigegtand
legal standards.

Petition for Rehearing En Banc

The appellants on October 30 filed a petitionrfdrearing
or rehearingen bang¢ addressing the numerous factual errors
in the Court’'s decision caused by a selective repdif the
record, all of which led to erroneous legal coniclns on the
statutory and constitutional issues. The petitioted that the
statutory question of first impression, paired wittholding
that had serious constitutional implications, regdithe con-
templation of the full court.

In particular, the petition highlighted the pasetiecision
to expand Section 10(b) liability to include anyom#o
writes or comments on the markets whether or rey thade
or have any fiduciary duties. The petition alsalradsed
inconsistency between the panel's decision andcaide in
another case issued just over a week later thdiedppose
independent review to all “tort claims arising frapeech” —
not just defamation.

Such a review, the appellants noted, would havealed
the indisputable, contemporaneous evidence thatsBéary
believed passionately — and still does — that lmeectly inter-
preted the signals the USEC official sent him & é&md of
their discussion.

The petition is pending.

Bruce W. Sanford, Lee T. Ellis, Jr., Bruce D. Bnownd
Laurie A. Babinski of Baker & Hostetler LLP reprased
Agora, Inc., Pirate Investor, LLC, and Frank PortStans-
berry at trial and on appeal. Karen Martinez antiomas
Melton represented the SEC at trial. Mark Pennimgand
Michael Conley represented the SEC on appeal.
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Mississippi Jury Rules Iin Favor of TV

Station in Libel by Implication Case
Television Station Argued Report Was True, Not ijeqt

By Luther Munford

After Hurricane Katrina hit the Mississippi Gulfo@st,
WLOX-TVin Biloxi began a series that it dubbed “Aan
Report.” The series addressed numerous hurriczce/ery
issues, including owner-contractor construction pdiss.
One of those reports sparked a defamation suithwhigury
recently resolved in favor of WLOXHudson v. WLOX-TV
No. A-2402-06-212 (Miss. Cir. Ct. jury verdict Sef30,
20009).

The report in question described a classic cootm
controversy. A homeowner alleged that building tcactor
H&H Construction Co. had done “shoddy work” and had
walked off the job after demanding more money. pheci-
pals in the contracting company, Arthur “Gerald” ddon
and his son Gerald “Heath” Hudson, refused to herdin
viewed on camera, but told the reporter that thapgamy left
the job because it was not paid as agreed.

The station’s initial story, broadcast on June 2006,
related the homeowner’s story, and the contractesponse.
The station also reported that the contractor lodl the re-
porter he was licensed, but that the station wablento find
the contractor listed on a state website of licdnsentrac-
tors.

WLOX then ran a follow-up story on June 26, whioh
cluded on-camera statements by Heath Hudson’s i€
then sent a letter to the station complaining attbetstory,
but did not demand a retraction.

The Hudsons sued for defamation and tortious ferter
ence with business relations. Plaintiffs were espnted by
two of the state’s leading trial lawyers, includiagformer
Mississippi Supreme Court justice, who argued thatstory,
while literally accurate, nevertheless had a nggasind de-
famatory “tone” by implying that plaintiffs’ compgrwas not
and had never been licensed, and that it perforsabdtan-
dard work.

The contractor was, in fact, licensed, but wated on
the state website under the individual name of “stud Ge-
rald” rather than the company name. Also, the repavas

unaware that the contractor had sued the homeoanér
filed a lien on the property because the owner $tagped
paying amounts due under the contract.

Pretrial Motions

Prior to trial, the defense moved for summary judgm
on the grounds that the plaintiff was alleging libg innu-
endo. The summary judgment motion was denied.

The Mississippi Supreme Court has repeatedly Heddl
“defamation must be clear and unmistakable fromwtbeds
themselves and not be the product of innuendo,udgtian,
or conjecture."Hamilton v. Hammons792 So.2d 956, 960
(Miss. 2001)overruled on other grounds by Dedeaux v. Pel-
lerin Laundry, Inc, 947 So.2d 900 (Miss. 2007gccord
Baugh v. Baugh512 So.2d 1283, 1285 (Miss. 198Fgrgu-
son v. Watkins448 So.2d 271, 275 (Miss. 1984). But the
court has also stated that the overall tone orctire of a
story may distort the truth as to make the undeglymplica-
tion false, even where no material omissions ar®lird.
Journal Publ'g Co. v. McCullough743 So.2d 352, 360-61
(Miss. 1999) ¢iting McCullough v. Cook679 So.2d 627,
632 (Miss. 1996)). Plaintiff's counsel in the triagainst
WLOX, Chuck McRae, was a judge on the panel tharde
and concurred in the opinion McCullough v. Cooln 1996,
during his 11-year tenure on the Mississippi Sugrédourt;
but did not participate idournal Pub. Co. v. McCullougim
1999.

Trial

At trial, the plaintiff argued that the tone of tlaticle
harmed his reputation, although he did not prese&ittence
of pecuniary loss, and did not make a specific demantil
closing. Plaintiff also argued that the statiorouldd have
taken more time to research the story, and thasthton’s

(Continued on page 20)
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high reputation in the community created a higlesponsi-
bility for its reporter to confirm the facts of ttstory before
airing it.

WLOX argued truth as a defense, and that theostdtad
done the best job it could under the circumstand@sring
the defendant's case, an employee of the stateifrazor
board testified about problems with the websitd thade it
difficult to search except by the exact name endtdrethe

database. In the final closing, plaintiffs’ counsaggested

that $1 million would be sufficient compensatiornr fieir
damages.

After a week and a half of trial, at the conclusif evi-
dence the court partially granted a defense mdiora di-
rected verdict, dismissing the tortious interfeesrmtaim on
the grounds that plaintiff had not shown common taalice.

The court allowed the defamation count to go tojting.
Over the objection of the defense, one of the ucsions
stated that “a statement which is true on its faeg, in fact,
be false because it leaves out crucial information.

Furthermore, the overall tone of a story may stodi the
truth as to make the underlying implications of thiery
false.”

Another instruction stated:

The Court instructs the jury that the Defendarst &liteged
in this case that its telecast did not exactly ktedally state
either that the Plaintiffs “were not licensed cantors” or
that Plaintiffs “had been sued for defective wogk \Wayne
Fairley.” However, | charge you that Plaintiffs anet re-
quired to prove that they used the exact languageée' not
licensed contractors” or “had been sued for defeatiork by
Wayne Fairley.”

They are only required to demonstrate that thee Badint
made statements substantially the same as sayéandrthin-
tiffs “were not licensed contractors” or substalijithe same
as saying they “had been sued for defective workMayne
Fairley.” After less than two hours of deliberatiche 12-
member jury voted unanimously for WLOX. It appethat
the plaintiffs are planning to file a motion fonaw trial.

Luther Munford is a partner at Phelps Dunbar LLP
Jackson, Mississippi. WLOX was represented af toia
Henry F. Laird, Jr. and S. Trent Favre of Watkingdlam
Winter & Stennis in Gulfport, Miss. The plaintifiere rep-

resented by Jim Waide of Waide & Associates in [Bupe

Miss. and Chuck McRae of Jackson, Miss.
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Jury Awards $16.57 Million in Wrongful
Death Lawsuit Over Radio Contest

Woman in “Hold Your Wee for a Wii” Contest DiedWhter Intoxication

After 26 days of testimony and nine days of dekltiens,
a California jury awarded $16.58 million in wrongfdeath
damages to the family of a women who died aftetigipat-
ing in a radio contest in which participants haditimk large
amounts of water and not urinat8trange v. Entercom Sac-
ramento LLC,No. 07AS00377 (Cal. Super., Sacramento
County jury verdict Oct. 29, 2009).

Jennifer Strange, a 28-year-old mother of three war-
ticipated in the “Hold Your Wee for a Wii” contesiyas
found dead about six hours after she dropped ottieoton-
test after drinking one and a half gallons of waieer the
course of three hours, coming in second and wintiogts
to a Justin Timberlake concert. The cause of deathdeter-
mined to be hyponatremia, a form of water intoxaatin
which the level of sodium in the blood is abnormdbw,
and the body’s cells swell. This swelling, espkgiaf the
brain cells, can lead to seizures.

The contest was staged on the “The Morning Rakietns
on KDND-FM in Sacramento on January 12, 2007. it f
contestants were required to drink eight, eighteolnattles of
water every 10 minutes, then 16-ounce bottles etearymin-
utes. First prize in the contest was a Wii videmg, worth
about $250, which was in short supply at the time.

Strange’s husband and children sued KDND-FM’s awne
Entercom Sacramento, parent corporation Entercomnio
nications and several individual managers and eyegi®.
The station’s employees, which included the staionan-
ager, its promotions manager, the “Morning Ravedvek
producer, thee DJs, and two on-air personalitiesiewall
fired by the station in the aftermath of the contes

The employees paid $100,000 in settlement of thenc
and were dropped from the case in early Septemfdre
claim against the regional manager was dropped filoen
case during trial, leaving Entercom Sacramento Enter-
com Communications as the defendants at trial.

The jury award of $16,577,118 was solely againgeE
com Sacramento; the jury rejected plaintiffs’ clainat the
parent company should also be liable becausegtd tepart-

ment should have better trained the subsidiary im@&m-
ployees.

Trial

In pretrial proceedings, Judge Lloyd A. Philliparted
evidence of the settlements and of prior Entercontasts at
trial. He also required jurors to sign declaragidhat they
would not use personal electronic and media device®-
search or communicate about the case.

At trial, the plaintiffs argued that the contestsameant to
be “cutting edge,” and “dangerous,” in a crass reffo in-
crease ratings. They presented testimony frometlotber
contestants about the physical effects of the sbnéed vari-
ous family members on the loss of Strange.

The three contestants who testified for the pifntin-
cluded the winner of the contest. All three fildgeit own
lawsuits over the contest, which were combinedy thettled:
two for $5,000, and one for $10,00Davidson v. Entercom
Sacramentp No. 07AS02328 (Cal. Super., Sacramento
County settled Aug. 11, 2009).

The plaintiffs’ case also included recordings loé fton-
test, in which callers to the station warned thatas a dan-
gerous stunt.

John Geary, regional manager of Entercom’s Sitiosts:
in Sacramento, testified that while he had litdedb with the
stations’ contests, the company had a written pdhat con-
tests “which are illegal, dangerous, misleadingged, or in
bad taste must be avoided.” An in-house Enterctiarrey
testified in a videotaped deposition that she hexddwn pol-
icy of requiring medical personnel be present 3t entests
involving “physicality” or “ingestion.” No medicglersonnel
were present at the contest.

Station manager Steve Weed, who was fired ovecdhe
test, testified that the contest was similar teeottontests run
by the station, and to television programs suchess Factor
and Survivor. He also said that he had not receargdcor-

(Continued on page 22)
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porate training regarding contests, and was unawhny
written policies. Weed filed his own wrongful temmation
suit, although the suit was dismissed for failuoestate a
claim and Entercom eventually collected $275,14&tiarney
fees. Weed v. Entercom Sacramento LLo. 2008-112
(Cal. Super).

The plaintiffs concluded their case with testimdingm
Strange’s immediate family. Her husband, Billy a88mge,
testified with a slideshow of him and his wife aeir wed-
ding, their childrens’ births, and other family iaites.

The defendants presented
their case in one day, calling

same picture with Jennifer Strange removed.

In his instructions the jury, Superior Court Judideyd A.
Phillips said that the parent company could nohéle liable
for the actions of employees of the subsidiary, rehe by
reason of ownership or control.”

Verdict

After deliberating for nine days, the 12-memberyju
found that Entercom Sacramento was entirely resplenfor
Strange’s death. The jury also unanimously fourad Enter-

com’s corporate parent was not
liable in the death, and found by

just four witnesses. Their argu-
ment was that Strange’s death
was not foreseeable, and that the
local station personnel acted
without consulting manage-

ment.

A forensic pathologist with
the Sacramento County coro-
ner's office testified about the
rarity of hyponatremia. But a

Jennifer Strange, a 28-year-old mother of
three who participated in the “Hold Your Wee
for a Wii” contest, was found dead about six
hours after she dropped out of the contest
after drinking one and a half gallons of water
over the course of three hours, coming in
second and winning tickets to a Justin
Timberlake concert.

a vote of 10-2 that Strange was
not contributorily negligent in
her own death.

The award total of
$16,577,118 consisted of eco-
nomic and non-economic dam-
ages. $1,477,118 — approved by
the jury 10-2 -- was for eco-
nomic damages based on Jenni-
fer Strange’s potential future

recurring theme during the trial
was the death of a Chico State University studéat a haz-
ing in which the student drank a large amount aewa

The other defense witnesses were an enginegndaatio
station, and two other contest participants. e ¢ontest-
ants testified that they understood that they calutip out of
the contest at any time. Overall, the trial inddd41 wit-
nesses and 192 exhibits.

Closings

In closing arguments, plaintiffs argued that thBNO
employees were acting within the scope of their legmpent,
and were inadequately trained and supervised bgré&mn.
They asked for an award of $34 to $44 million.

The defense argued that the death was not forglseea
and that the Entercom corporate parent should sohéid
liable for the “serious, tragic mistakes” of itx& employees.
Even if the company is held liable, defense couasgued,
the award should be only about $4.5 million.

In rebuttal argument, plaintiff's counsel Roger Breyer
showed a photograph of the Strange family, thenveldothe

earnings.

One juror told theSacramento Bethat the more conten-
tious issue was non-economic damages, for whichjuhe
approved $15.1 million by a 9-3 vote. The finalcamt, the
juror said, was an average of the amounts thabwarurors
wanted to award.

On its sixth day of deliberations, the jury askedaccess
to a computer spreadsheet program. The courdligitjave
then jury a pad of paper and calculator insteagh trovided
a 10-digit adding machine when the jury requestedTihe
same juror also told thBeethat the evidence against Enter-
com Sacramento was “overwhelming.” "These statioasd
to be more cognizant of what they're doing,” anotheor
told the newspaper, “and they need to take the tordo the
research to make sure no one’s harmed.”

Entercom Sacramento and Entercom Communications
were represented by Donald W. Carlson of Carlsota@e
& Peterson LLP in San Francisco; and Douglas W.li%amh
of Folger Levin & Kahn in San Francisco. Plaindifivere
represented by Roger A. Dreyer of Dreyer, Babichcd®la
& Callaham, LLP in Sacramento; and Harvey R. Levafe
Levine, Steinberg, Miller & Huver in San Diego.
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Radio host wins
New York libel trial

Curtis Sliwa Sued for Comments
Made at Televised University Forum

After a two-day trial, a New York jury decided thadio
host, television commentator and Guardian Angeisdier
and director Curtis Sliwa had not libeled a Brookignam by
stating that members of the imam’s mosque had takes
into Canada. Wahaj v. SliwaNo. 026671/2003 (N.Y. Sup.
Ct., Kings County verdict Oct. 10, 2009).

Sliwa made the statement during a forum at thg Qiti-
versity of New York on “The Limits of Freedom: Cliiiber-
ties in Wartime,” which was taped in March 2003 aiictd
several times on the university’s cable televisaation the
following month. (The show iarchivedon the station’s web
site.)

After naming plaintiff Siraj Wahhaj's Masjid at-Gj&va
mosque as the “epicenter of terrorist activity r @ity,”
Sliwa was asked whether undercover police shoutendt
services at the mosque to monitor its activitied speakers.
“Oh, | definitely do, because | know that they ficked in
guns up to Canada already,” Sliwa said about 23it@minto
the program. “I definitely know that,” Sliwa addeih, re-
sponse to catcalls from fellow panelists.

While Wahhaj has been praised for organizing dnig
patrols and his other community activities, he hE® been
criticized for hosting militant Islamic speakershéd mosque.
Among the speakers was blind Sheik Omar Abdel-Rahma
who was convicted in 1996 of conspiring to carry tewrorist
attacks on several New York City landmarks. At @uint,
Wahhaj was also identified as one of 170 “unindigtersons
who may be alleged as co-conspirators” in the 1998bing
of the World Trade Center.

“I have never trafficked guns,” Wahhaj testifiedtaal,
according to theNew York Daily News “I felt a sense of
outrage. | felt embarrassed that someone wouldtsay
about me.” In his suit, Wahhaj sought $5 milliondamages.

According to theNew York Postduring the libel trial
Sliwa testified that he once respected and worketh w
Wahhaj, and that in the late 1980s Wahhaj apprah&hieva
about how the drug patrols could be effective withaeap-
ons. Sliwa testified that several members of theqgts told

The jurors unanimously decided for Sliwa (above) irtheir
first vote. “We all said in one shot, ‘No,” juror Jacqueline
Lopez told the Post.

him that they had illegal guns, and that they wient vaca-
tion” to Canada when they feared being discovered.

Sliwa added that his opinion of Wahhaj changednithe
imam served as a defense character witness fok Bliueiel-
Rahman during the conspiracy trial.

The jurors unanimously decided for Sliwa in thiist
vote. “We all said in one shot, ‘No,” juror Jactine Lopez
told thePost According to the newspaper, as she left court
Lopez asked Sliwa for a hug, saying, “I love yoyg

Sliwa was represented by Paul Siegert of New York.
Wahhaj was represented by Richard A. Klass of Byook
N.Y.

Any developments other MLRC members
should know about?

Let us know.
Media Law Resource Center
520 Eight Avenue, North Tower
New York, NY 10018

Phone: (212) 337-0200
E-mail: medialaw@medialaw.org
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Compounding the Felony: California’s
Amended Anti-Paparazzi Statute

By Douglas E. Mirell

Effective January 1, 2010, California’s attemptrén in
the conduct of rogue paparazzi will gain addechteéior the
first time, media outlets that initially purchased®, video or
still photos they know to have been taken in violaf this
state’s 10-year-old anti-paparazzi statute may hevsubject
to treble general and special damages, punitiveadas) dis-
gorgement of profits and a civil fine ranging fra®s,000-
$50,000 if they publish, broadcast, sell or offerstll those
recordings or images.

Background of Section 1708.8

In response to the tragic death of Princess Diari®97,
the California Legislature sought to further protiés indige-
nous celebrities by enacting a law that it hopedild/dimit
the intrusive conduct of aggressive paparazzi.ofigg the
findings of French authorities attributing the @aash that
killed Diana to the recklessness of her intoxicatBduffeur,
and not to the actions of the paparazzi, the Lagist never-
theless soldiered on. The result waiil Code Section
1708.8 a statute that had nothing whatsoever to do thi¢h
real or imagined circumstances of Diana’s deathstelad,
Section 1708.8 sought to substantially expand #dah of
California trespass law by creating a civil damagasgse of
action for three distinct types of activity.

First, a “physical invasion of privacy” was madgian-
able where a “defendant knowingly enters onto #ed | of
another person without permission or otherwise cdtatha
trespass . . . with the intent to capture” (whetharcessful or
not) “any type of visual image, sound recording, cdher
physical impression of the plaintiff engaging ipersonal or
familial activity, and the physical invasion occimsa manner
that is offensive to a reasonable person.” Cividd€ §
1708.8(a).

Second, it created a new statutory tort denomihate

“constructive invasion of privacy.” This so-called
“technological trespass” law rendered liable anyomieo
“attempts to capture” (again regardless of succe®s)a
manner that is offensive to a reasonable persdw’same

sort of conduct described in the “physical invasidart

“through the use of a visual or auditory enhancitayice,
regardless of whether there is a physical trespafiss im-

age, sound recording or other physical impressmidcnot
have been achieved without a trespass unless Hualvor
auditory enhancing device was used.” Civil Cod&788.8
(b). In short, the Legislature sought to limit tige of para-
bolic microphones and telephoto lenses to captuweds and
images that could not have otherwise been recoatiednt a
physical trespass.

Finally, Section 1708.8 also made actionable aspaalt
“committed with the intent to capture” (also redass$ of
success) “any type of visual image, sound recordingther
physical impression of the plaintiff.” Civil Cod&1708.8(c)

The penalties for violating any of these provisicare
treble general and special damages, punitive dasnagd,
upon proof that the invasive conduct was “committed a
commercial purpose,” disgorgement of “any proceeds
other consideration.” Civil Code § 1708.8(d). Tplerase
“for a commercial purpose” is defined to mean “aty done
with the expectation of a sale, financial gainptiver consid-
eration” and includes unsuccessful attempts tg gablish or
transmit the image or recording. Civil Code 8§ 1309.
Liability for some or all of these damages extetmghose
who direct, solicit, instigate, induce or otherwisgause this
conduct to occur. Civil Code § 1708.8(e). In @iddi equi-
table relief is available to preclude future viaas of both
the “physical invasion” and “constructive invasiocdtego-
ries of intrusion. Civil Code § 1708.8(h).

In an attempt to limit the impact upon third-panhedia
entities for the wrongful acts of paparazzi fromonhthey
might acquire audio, video or still photos, Sectiit08.8, as
originally enacted, provided immunity for the “[Batrans-
mission, publication, broadcast or use of any imagee-
cording of the type, or under the circumstancescieed in
this section” — though this provision also madeckhat such
immunity did not extend to liability for common laterts
such as publication of private facts. Civil Cod&7®8.8(f).

Finally, the statute provides exemptions for pubiw

(Continued on page 25)
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enforcement entities as well as for private ingzgtrs
(including the media) which seek “to obtain evidemf sus-
pected illegal activity, the suspected violatioraal adminis-
trative rule or regulation, a suspected fraudulesurance
claim, or any other suspected fraudulent conduchabivity
involving a violation of law or pattern of busineggactices
adversely affecting the public health or safetZivil Code §
1708.8(g). The statute does not provide a defemsa ordi-
nary intrusion tort claim, nor to a paparazzo waibsfto cap-
ture or sell an image or recording. Civil Code/®8.8(i) and

0)-
Cases Implicating Section 1708.8

Over the course of the past decade, Section 1T@&. 8ot
been extensively litigated. Perhaps the most favaitempt
to use this statute came in 2003 when Barbra &tidifiled a
$50 million lawsuit in state court against Kennéttelman, a
photographer who captured an aerial image of helibMa
estate and posted that photo on a website thaidasl over
12,000 frames which form “a scientific photographiiata-
base documenting the California coast.” In his-S8hAPP
motion, Adelman successfully argued that his aqtadto-
graphs did not capture “personal and familial agtiv— a
term defined by the statute as including, withautithtion,
“intimate details of the plaintiff's personal lifénteractions
with the plaintiff's family or significant othersyr other as-
pects of plaintiff's private affairs or concernsCivil Code §
1708.8(l). Thus, Streisand’s lawsuit was dismisaad the
trial court ordered her to pay over $177,000 iroraitys’
fees. See http://www.californiacoastline.org/streisand/
lawsuit.html.

In another case, ABC was sued in federal distactrt by
a number of actors whose voices and images wereiir
tiously captured in connection with “Pay to Play”2002
episode of the network’s “20/20” news program. TPhem-
ise of this episode was that aspiring actors anresges in
Hollywood must now pay $25-$45 to meet casting does.
In an attempt to avoid liability under Section 1788ABC
brought a summary judgment motion in which it adjtieat
it didn’t commit trespass, didn't record personetivaty and
didn’t act in a manner offensive to a reasonablsq@e The
district court denied ABC’s summary judgment motion
these grounds and likewise rejected its attempmvinid the
disgorgement remedy on the claim that the First Adneent

would not permit the “commercial purpose” languag&ec-
tion 1708.8(d) to “encompass a news broadcast évelnap-
pens to turn a profit."See J.P. Turnbull v. American Broad-
casting Companie2004 U.S. Dist. LEXIS 24351, 32 Media
L. Rep. 2442 (C.D. Cal., Aug. 19, 2004).

Assembly Bill 524

At the urging of the Screen Actors Guild, and wstlpport
from the City of Los Angeles and the Los Angeleutty
Sheriff's Department, State Assembly Speaker KaBass
(D-Los Angeles) introduced Assembly Bill 524 on Redry
25, 2009, in an attempt to also hold those who lmge and
use paparazzi-generated images and recordings nsbf®
for any invasive conduct the purveyor may have cdttechin
order to obtain audio, video or still photos. Tkgislation
was opposed by, among others, the California Nepespa
Publishers Association and the American Civil Liies Un-
ion. Following a number of amendments resultirggrfrcon-
versations with lobbyists for the motion pictureddalevision
industries, A.B. 524 was signed into law by GoweerArnold
Schwarzenegger on October 22; it will apply to amtdoc-
curring on and after January 1, 2010.

(See http://info.sen.ca.gov/pub/09-10/bill/asm/ab_0501-
0550/ab_524 bill_ 20091011 chaptered.pdf.)

As signed into law, A.B. 524 contains legislativiedings
and declarations which recite that “[ijndividualadatheir
families have been harassed and endangered by peisis-
tently followed or chased” and that the “legitimaigvacy
interests of individuals and their families havebeiolated”
by those who use ‘“intrusive modern visual or augliten-
hancement devices, such as powerful telephoto $eansd
hyperbolic [sic] microphones.”

A.B. 524 makes a number of changes to Section.8708
including the potential imposition of civil finesmging from
$5,000 to $50,000 upon all those who violate (adl &®
those who direct, solicit, induce or cause violagiof) the
statute. County counsel and city attorneys areosveped to
bring legal actions to recover these fines.

From the perspective of media entities, perhapsntbst
significant change is that the former immunity acdeal to
those who sell, transmit or publish improperly capt im-
ages or recordings has now been eliminated if tHim first
transaction” following its taking or capture, a g&m had
“actual knowledge” that the image or recording whsained

(Continued on page 26)
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in violation of Section 1708.8. In turn, the terfactual
knowledge” is defined as “actual awareness, undedéhg,
and recognition, obtained prior to the time at wihibe per-
son purchased or acquired” the image or recordiagit was
taken in violation of the statute; such “actual wiexge”
must be proven “by clear and convincing evidencariother
requisite for liability is that rights to the unlévily obtained
image or recording must have been procured through
“compensation, consideration, or remuneration, rtaygeor
otherwise.”

Notwithstanding the efforts of the California Bduasters
Association and the Motion Picture Association ahéica,
Assembly Speaker Bass refused to include an exemfur
“matters of public concern.” The opponents of ARR4 un-
successfully argued that such an exemption was ateddy
the First Amendment in light of the U.S. Supremeu€e
opinion inBartnicki v. Vopper532 U.S. 514 (2001) (media is
constitutionally protected from liability even fgublication
of information unlawfully obtained by a third parand then
transmitted to the media where that informationcewns a
matter of public concern and media did not parétépin
unlawfully obtaining that information).

Nevertheless, A.B. 524 makes clear that any sulesgq
transmission, publication, broadcast, sale or offersell
unlawfully obtained images or recordings beyond ‘first”
usage or transaction remains exempt from liabilifihis im-
munity applies to all subsequent publisherises both those
who were not parties to the “first” usage or trangam as

well as to the “first” person whose use or acqigitof the
image or recording was not unlawful, even if thastfuser
subsequenthobtains “actual knowledge” that the image or
recording was originally captured in violation afiB.8.

Two final pieces of good news: First, A.B. 524vides
that the entirety of Section 1708.8 “shall not gpm any
visual image, sound recording or other physical raspion
taken or captured outside of California” — a resion not
previously imposed by the statute or case law. os@cthe
amended statute also make explicit that lawsuibsidint un-
der Section 1708.8 are fully subject to Califorsianti-
SLAPP statute, Code of Civil Procedure 88 425.16-42.

Nevertheless, the amended statute continues tghsst
of practical problems. How will a media outlet knavith
certainty whether a particular image or recordings ville-
gally obtained? Can it rely exclusively upon therevof the
paparazzo? What if the subject claims to the eoyp®r What
if the material comes from a stock photo agencyeurdquit-
claim? In future years, how will one be able tover that a
particular image or recording was taken or capturefbre
January 1, 2010? Are aerial photographs or dmtéfliagery
of a California location excluded? Who is thetfisser if a
particular image is simultaneously broadcast oriphéd by
multiple media outlets on the very same day (ortheninter-
net, at the very same moment)? These and many qties-
tions are sure to provide ample grist for fututigdition mills.

Douglas E. Mirell is a partner in the Los Angetsfice of
Loeb & Loeb LLP, where he practices media, entertant
and intellectual property litigation.

California Governor Signs Libel Tourism Bill

On October 12, California Governor Arnold Schwar-
zenegger signed into la®B 32Q a new state measure to
combat libel tourism. The bill had been overwhelghyn
approved by the state legislature: 75-0 in theestasem-
bly and 39-0 in the state senate.

The new law amends the state’s Uniform Foreign-
Country Money Judgments Act so that foreign deféonat
judgments need not be recognized if obtained utaler
that provides less protection for speech than thet F
Amendment and California state constitution. Thie b
also amends the state long-arm statute to prowideaf
declaratory judgment action to obtain an order tihat
foreign judgment is unenforceable.

California is the fourth state to have enacted hesgis-
lation against libel tourism, joining New York,itibis and
Florida.

For more information on these and the federall lib
tourism proposals see MLRC's website page on Libg
Tourism availablénere

The California bill was sponsored by the Califarni
Newspaper Publishers Association, supported byCtile
fornia First Amendment Coalition, American Book I8&d
Foundation for Free Expression, Californians Awamegl
the American Civil Liberties Union; and was auttabiey
Senate Judiciary Committee Chairwoman Ellen Corbett
(D-San Leandro).

11”4
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Appeals Court Applies Shield Law in Libel Case

Privilege Not Waived by Inadvertent Disclosure auk Defense

A Florida appellate held that a financial news Isiier
sued for libel was entitled to rely on the Florgldeld statute
to protect confidential sources of informatiohheStreet.com
v. Carroll, No. No. 4D09-2649, 2009 WL 3110102 (Fla. App.
4 Dist. Sept. 30, 2009) (Gross, Taylor, May, JJder (curiam).
The court reversed a trial court decision granfhajntiff's
motion to compel.

The trial court ruled that the privilege was eitheived
because of inadvertent disclosure of some soufoeniation
or inapplicable because the publisher raised a fdefense
and was using the privilege as a
“sword and a shield.” The appeals &

finding that the published waived the shield law raysing
lack of fault as a defense and failing to raiseghield law at
the earliest opportunity.

Appellate Court Decision

The appeals court first held that it could hearappeal
from the discovery ruling, finding that the pubkshdemon-
strated that the trial court order “constitute[d]daparture
from the essential requirements of law resultingriaterial
harm of an irreparable nature.”

The court agreed that irrepara-

court reversed on both grounds,f

and went on to hold that plaintiff
failed to demonstrate that the in-
formation was relevant or unob-
tainable from other sources.

Background

At issue was a May 2008 arti-
cle by online financial news pub-
lisher, TheStreet.com, entitled
“ArthroCare Unit Keeps Troubling
Company.” The article described

TheStreet.com

ROITYA MARKETS COMPANIES  FUNDS COMMENTARY TOOLS I
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Hikkei CaII Buyers Still Playing
13816.90 Newmont; Lehman Put Pla
(w)—' Prospers
9!11!98 1 43 PM ET

Optmna Iradera hke the smell of gold. More
Camments

et
How Man PCs TSC Readers Intel
il Own Northwest
I 9411095 2:14 PM ET Alrlines

By 75C Readers Pussia
A lot, it turns out. See the results of our polll

Skechers

TRADE
Now

More

Midday Musings [FREE] FREE

Wall Street Smiles on Clinton Readers Talk
Chases After Tech Stocks Back!

Trade

|
% DOES THE MARKET GET YOUR ADRENALINE RUSHING?
Financial
Direct

ble harm would occur if the pub-
lisher's confidential sources were
revealed, stating: “The well-
recognized newsgathering privi-
lege affords protection to informa-
tion that reporters obtain in the
course of newsgathering. This
protection has been historically
applied to prevent compelled dis-
closure of the identity of confiden-
tial sources as well as the informa-
tion acquired from confidential
sources in the newsgathering proc-

Online 8/11/98 1:00 PM ET
L. Task

the plaintiff, Gary Donald Carroll,

3] ess.” Quoting69 So.2d at 317

-

as a “convicted felon,” “con artist”
and “troubling character.” TheStreet.com later ljghied a
correction stating that while plaintiff “was chatgeith mak-
ing a false/fraudulent insurance claim and withrdidegree
grand theft, the charges were ultimately dismissed.

Plaintiff sued for libel. In its answer, the pisbler al-
leged among other defenses that it had used “rehsocare
in making and publishing the statements challerigeddis-
covery, the publisher raised the Florida shield, [&v6.A. §
90.5015(2),in response to document requests but inadver-
tently produced two unredacted documents whichtified
confidential sources. Plaintiffs counsel informeeéfense
counsel of the error. The publisher sought to ceintige re-
turn of the documents and plaintiff moved to comgisktlo-
sure.

The trial court granted the motion to compel disare,

The appellate court then re-
versed the trial court’s conclusion that the putdiswas us-
ing the shield law “as both a sword and shield,tling in
dicta that even if that were the case it would bproper to
compel disclosure of protected source informationThe
court also found that the shield law was was asdetin-
equivocally and that any disclosure “was purelydivextent.”

Finally, the court held that the shield law prage was
not overcome where plaintiff failed to make a claad spe-
cific showing that the information sought was realetv or
unobtainable from other sources.

TheSteet.com was represented by Stephen Hunter John
son, Onier Llopiz, Joan Carlos Wizel and Ric ardi¢gker of
Lydecker, Lee, Behar, Berga & De Zayas, LLC, Miarhi,
Plaintiff is represented by Steven J. Rothman, doRester,
Johnston & Stubbs, West Palm Beach, FL.
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News Report on Investigation of Classroom Assault
Allegation Did Not Invade Teacher’s Privacy

By Eric M. Stahl

A federal district court in Washington state hagated
an elementary school teacher’s novel privacy thearing
that a news story accurately reporting that autiesriwere
investigating her for an alleged classroom assdidt not
amount to invasion of privacyCawley-Herrmann v. Mere-
dith Corp, 2009 WL 3152186 (W.D. Wash. Sept. 8, 2009),
motion for reconsideration denied009 WL 2913828 (W.D.
Wash. Sept. 30, 2009)otice of appeal filedOctober 6,
20009.

Judge Robert Bryan granted the defendant telavisia-
tion’s motion to dismiss, holding as a matter of léhat the
reporting did not encompass private or intimat®rmfation
sufficient to state an intrusion claim.

Plaintiff's theory was based on a 2008 Washington S
preme Court case holding that

content of the reports, but of the fact they wemabcast.”

KPTV filed a motion to dismiss, arguing that tleported
facts — plaintiff's identity, her image and heregjéd activi-
ties in the classroom — were not within the zongmfacy
protected under Washington law. The court agregpply-
ing Washington law (which follows the definitiontsaut in
the Restatement (Second) of To§s652D), an invasion of
privacy claim requires proof that the defendantlisided a
matter concerning another’s private life that b¢dh would
be highly offensive to a reasonable person, ands(bpt of
legitimate concern to the public. The court rel@md Wash-
ington law limiting such private facts to “intimatietails of
[one’s] life” that are shared with, at most, family close
friends.

Plaintiff argued that the release of her identityonnec-

tion with an unsubstantiated

the identity of public school A federal district court in Washington state allegation of misconduct

teachers accused of sexual mis-
conduct was exempt from disclo-
sure under the state Public Re-

has rejected an elementary school teacher’s
novel privacy theory, ruling that a news story

amounted to an invasion of
privacy underBellevue John
Does 1-11 v. Bellevue Sch.

cords Act if the wrongdoing was accurately reporting that authorities were in-  pist No. 405,189 P.3d 139

found to be “unsubstantiated.” vestigating her for an alleged classroom as-
The plaintiff in Cawley-  sault did not amount to invasion of privacy.

Herrmannargued unsuccessfully

(Wash. 2008). That case con-
cerned a Public Records Act
request seeking the names of

that the 2008 case created a stan-
dard that could be applied to common law privactsto

The plaintiff, teacher Linda Cawley-Herrmann, wtas
subject of allegations that she had assaulted agystudent
in her Battle Creek, WA, classroom in the spring2607.
KPTV, a television station in nearby Portland, dig news
story accurately reporting that the assault waadaivesti-
gated.

The story identified Cawley-Herrmann by name aisd d
played her picture. According to the complaint ttory
aired before police and the school district hacaséd her
name. The complaint also states that the assh@dfation
was eventually deemed to be unsubstantiated.

Cawley-Herrmann sued the station for invasion of p
vacy. Notably, the complaint did not assert arclér defa-
mation, nor quarrel with the accuracy of the rejpgrt As
stated by the court, “Plaintiff's complaint is nabout the

teachers accused of sexual
misconduct with students. A divided state supreoart
held that public agencies could withhold such natoethe
extent the allegations were unsubstantiated, uadaivacy-
based statutory exemption for personal informationtained
in an employee’s personnel file.

Cawley-Herrmann argued thBellevue John Doestands
for the proposition that teachers have a right tivagy in
their identity any time they are the subject ofubstantiated
allegations of misconduct involving a student. Sa&zed on
the following language in the decision: “In shavhen there
is an allegation of sexual misconduct against dipwchool
teacher, the identity of the accused teacher magismosed
to the public only if the misconduct is substamtihor the
teacher’'s conduct results in some form of discalinld. at
143.

(Continued on page 29)
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The district court concluded that the above-qudted
guage waslicta, and that the actual holding B&llevue John
Doesis simply that the identities of public school dkars
who are the subject of unsubstantiated allegatainsexual
misconduct are exempt from disclosure under the .PRAe
court held thaBellevue John Doedoes not establish “a right
to privacy, enforceable against the news medithercircum-

stances presented here.” Accordingly, the cosrhiised the
complaint.

Cawley-Herrmann has filed a notice of appeal te th
Ninth Circuit. She is represented by Haglund Kéllyrngren
Jones & Wilder, LLP, of Portland Oregon. Defendantthe
case are represented by Davis Wright Tremaine, LLP.

Eric M. Stahl is a partner at Davis Wright TremaibeP
in Seattle.

NFL Hall Of Famer Jim Brown’s Lanham
Act Claim Against Electronic Arts Dismissed

By Karen A. Henry
Former Cleveland Browns running back and NFL Hall o

Famer Jim Brown sued video game developer and shéli
Electronic Arts in federal district court in Los @éeles in
March, alleging causes of action for statutory ipgsapria-
tion (California Civil Code 8§ 334% common law misappro-
priation, unfair competition (California Business Rrofes-
sions Code § 17200), and violation of

EA responded to Plaintiff's First Amended Comptain
with a motion to dismiss each of his claims, andpacial
motion to strike his state-law claims under Califats anti-
SLAPP statute.

In its opinion, the Court addressed only EA’s motio
dismiss, in which EA offered two basic defenseBHaintiff's
First, EA argued that Plaintiff's claimbosild be

dismissed because the virtual player at

claims.

Section 43(a) of the Lanham Act, aris-
ing from EA’s alleged use of Brown'’s
purported likeness in itsladden NFL
video game.

The game allows users to select
among the 32 current NFL teams, and
editions of the game for some plat-
forms also have allowed users to select]
from dozens of “historical” teams,
including the 1965 Cleveland Browns
team and an All Browns team. (The
virtual players on the current NFL
teams bear the names and wear the
jersey numbers of the real-life players,
while the virtual players on the histori-
cal teams are anonymous, identified

issue does not depict Plaintiff's like-
Second, EA contended that,
even if Plaintiff's likeness were used
in the video game, the First Amend-
ment would protect that use. Assum-
ing for purposes of the motion to dis-
miss that the virtual player at issue
was Brown, the Court nonetheless
concluded that the First Amendment
barred his Lanham Act claim.See
Brown v. Electronic Arts, IncCV09-
01598, *2 (C.D. Cal. September 23,
2009) (Cooper, J.).

As a threshold matter, the Court
noted that it was necessary to estab-
lish the type of speech at issue, be-

ness.

only by a jersey number.)

In his First Amended Complaint, Brown alleged tbat
of the virtual running backs on the 1965 Clevel&@rdwns
and All Browns teams — the avatar wearing jersesniver
“37" — unlawfully used his likeness. (When Plaiffilayed
for the Browns, his jersey number was “32.")

cause “the type of speech determines
the appropriate First Amendment test.”

The Court then cited the “well-established” prpiei that
“video games are a form of expression protectethbyFirst
Amendment.”  Noting the “virtual stadiums, athletes

(Continued on page 30)
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coaches, fans, sound effects, music and commenéamgod-
ied in Madden NFL.the Court had no trouble finding that the
game contained sufficient creative elements to ifyuals an
expressive work.

Because such “video games are entitled to as rhirsi
Amendment protection as the most profound litemtuthe
Court continued, plaintiff's Lanham Act claim cousdicceed
only if “the public interest in avoiding consumeontusion
outweighed the public interest in free expressioilie court
found the Ninth Circuit’s decision iB.S.S. Entm’t 2000, Inc. v.
Rock Star Videos, In¢especially instructive on the interplay
of Lanham Act claims and the First Amendment in ¢hatext
of video games.”

In E.S.S, the Ninth Circuit adopted the artistic relevance
test announced by the Second CircuiRingers v. Grimaldto
strike the balance between the Lanham Act and ftinst F
Amendment.

The artistic relevance test has two prongs. “fifts¢ prong
requires that the defendant’s use of the plaistiffademark be
relevant to the underlying work.” If the plaintiéan establish
that the level of relevance is “above zero,” “thenham Act
claim is still precluded unless the use explicithisleads con-
sumers about the source or content of the work.”

Applying the artistic relevance test Madden NFL. the
Court resolved each prong of the test in EA’s favi¥ith re-
spect to the first prong, the Court reasoned ttst af a
“legendary” NFL player ilMadden NFLwas “clearly relevant”
to the games’ premise.

Addressing the second prong of the test — whetheral-
leged use of Plaintiff's likeness in the games i) mis-
leads consumers as to the game’s source or centéust Court
determined that “it would require a leap of logic donclude
that the anonymous, mis-numbered player's presémcdie
games equates to Brown’s endorsement of the games.”

Since Madden NFLsatisfied each element of the artistic
relevance test, the Court held that, to the extieat the game
used Plaintiff's likeness, “that use is protecteyl the First
Amendment” and “there lies no remedy under Secti®fa) of
the Lanham Act.”

The court thus dismissed the Lanham Act claim \pitju-
dice and declined to exercise supplemental juriggicover
Plaintiff's state law claims.

EA is represented by Al Wickers, Kelli Sager, &aden
Henry of Davis Wright Tremaine LLP’s Los Angeldcef

MLRC EVENTS FALL 2009

WEDNESDAY, NOVEMBER 11"

MLRC Annual Meeting
2:30 - 3:30 p.m.
RSVP toarussell@medialaw.org

MLRC Forum
3:45 - 5:45 p.m.
RSVP tojwunsch@medialaw.org

MLRC Dinner
Reception: 6:00 p.m. / Dinner 7:15 p.m.

* All events at the Grand Hyatt
109 East 42nd Street, New York, NY

THURSDAY, NOVEMBER 12

2010 NAA/NAB/MLRC Conference
Planning Meeting
8:00 - 9:00 a.m.
Sonnenschein, Nath & Rosenthal
1221 Sixth Avenue, New York, NY
RSVP tojwunsch@medialaw.org

2009 DCS Annual Lunch
12:00 - 2:00 p.m.
Proskauer Rose
1585 Broadway, New York, NY

FRIDAY, NOVEMBER 13

MLRC Board of Directors/DCS Executive
Committee Joint Meeting
Time: 12:15 - 2:00 p.m.
NY Times
620 Eighth Avenue, New York, NY
RSVP to Ellen Herb dierbe@nytimes.com
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The New York Appellate Court Dismisses
Dan Rather’s Case Against CBS Corp.

By Anthony M. Bongiorno, Mary Catherine Woods

and Yehudah Buchweitz

In a recent decision, the First Department of thewN
York State Supreme Court, Appellate Division unamisly
dismissed in its entirety the complaint brought foymer
CBS News anchor Dan Rather against CBS Corporation,
Viacom Inc., and individual defendants Leslie Moesy
Sumner Redstone and Andrew Heywar&Rather v. CBS
Corp., No. 603121/07, 2009 N.Y. App. Div. LEXIS 6593
(1st Dept. Sept. 29, 2009).

In his original complaint, filed in September 20®Rather
alleged claims of breach of contract, breach otididry
duty, and breach of the implied covenant of goathfand
fair dealing against CBS, fraud against CBS, Mosnaad
Heyward, tortious interference with contract agawiscom,
CBS and all three of the individual defendants, anidha
facie tort and tortious interference with prospetbusiness
relations against all of the defendants. Through teci-
sions of the trial court, five of the seven claiheg been dis-
missed. In its unanimous decision, the appealtaftirmed
dismissal of those claims and reversed the triairtt re-
fusal to dismiss the remaining two claims.

Background

Several of these claims arose from the aftermat Gi
Minutes Il segment that CBS broadcast on September 8,
2004. The broadcast, of which Rather was the spoe-
dent, concerned former President George W. Busrd@ce
in the Texas Air National Guard during the Vietn&¥ar.
After the broadcast, in what some in the news mddlzbed
“Rathergate,” numerous sources challenged the atithtg
of the documents used in the broadcast. AfterIydan
weeks, CBS conceded that it could not authentitegtelocu-
ments, and Rather personally apologized. Rather k-
leged that he was induced to make that apologypitgehis
personal belief in the truth of the broadcast.

Also, in March 2005, Rather stepped down as anohor
the CBS Evening Newand was assigned ®0 Minutes Il
until it was cancelled, and then & Minutes In his com-

plaint, Rather alleged that, pursuant to his emmpleyt
agreement, CBS was obligated to either assign bir0t
Minutesor 60 Minutes llor release him from their agreement
and accelerate payment of his compensation. \\Rualiher
admitted that he was assigned6® Minutes Iluntil it was
cancelled, and that he was then assigne@0tiMinutes he
claimed that CBS only nominally assigned him tostro-
grams after he left the anchor chair, and that GB8uld
have terminated his agreement in March 2005 andl Ipiai
his remaining compensation at that time.

In Rather’s view, CBS underutilized him by keephig
on its payroll but preventing him from covering taular
news stories that he wanted to cover, and by niinguhim
on the air as frequently as he wanted to be. he 2006,
CBS and Rather entered into a separation agreeemting
Rather’'s employment, and, at that time, CBS paith&ahis
remaining compensation.

Breach of Contract Claim

Regarding the breach of contract claim against GBS,
First Department held that the trial court had mstrued
the employment agreement and improperly refusedise
miss Rather’s claim. At the heart of the disputswa “pay
or play” provision in Rather’'s employment agreemevtiich
provided that, as long as CBS continued to pay &atbBS
could use Rather’s services at its discretion. r@eas also
a provision that provided that, if Rather were ooder an-
chor of CBS Evening Newse would be assigned &0 Min-
utes llor, if that program had been cancelled at tha¢ tine
would be assigned t60 Minutes If there was no such as-
signment, then the employment agreement could tmi-te
nated and CBS would be required to accelerate patyofe
Rather’s remaining salary. The First Departmemnfaged in
a lengthy analysis of the two provisions, findin@tt CBS
did not breach either provision. The court fourtdhtt
“neither [provision] requires that CBS actuallge Rather’s
services or broadcast any programs on which heaappleut
simply retains the option of accelerating the payhed his

(Continued on page 32)
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While Rather admitted
that he was assigned
to 60 Minutes Il until it
was cancelled, then
60 Minutes, he
claimed that CBS only
nominally assigned
him to these programs
and that CBS should
have terminated his
agreement in March
2005 and paid him

his remaining
compensation.

(Continued from page 31)

compensation under the agreement if he isassignedto

either program.” In that regard, the court agrestth CBS

that “the notion that a network would cede to paser edi-
torial authority to decide what stories will be ealris ab-
surd.” Accordingly, because CBS had paid Rathsrshlary
of $6 million per year up until June 2006 and baeaRather
admitted that CBS assigned him & Minutes 1) the First
Department found that CBS had performed its olilat
under each provision, and therefore there was eadbr.

Rather also alleged that, due to his long relatign with
CBS and his position as the “face” of CBS Newsdadiary
relationship existed between CBS and Rather. $ergs, in
CBS’s view, Rather was urging the court to adopt a
“celebrity” or “longevity” exception to the well-&ablished
rule in New York that an employment relationshipesianot
give rise to fiduciary duties. Finding that thalicourt erred
in failing to dismiss this claim and relying on tbettled laws
of every New York appellate division, the First Bement
held that “employment relationships do not creadediary
relationships,” and that “[tlhe length of Rathet&snure at
CBS is irrelevant to, and does not support, th@énclof a
fiduciary relationship, nor does Rather’s statustlaes public
face of CBS News after Walter Cronkite retired.]...”

In arguing for a fiduciary relationship, Ratheligd heav-
ily on the First Department’s prior decisionApple Records
v. Capitol Records137 A.D.2d 50 (1st Dept. 1988). Apple
Records the First Department found a special relationship

between the Beatles and their record company beyosid
contractual relationship and refused to dismisg threach of
fiduciary duties claim. However, here, the Firgggartment
strongly distinguishedpple Recordsen its facts, stating that,
when the Beatles entered into their contract wlith tecord
company, they were “fledgling musicians” and had
“entrusted their musical talents’ to the defendawmeér a pe-
riod of many years,” while Rather, on the other dyawas
already “an established correspondent representexdlbad-
ing talent agent, who negotiated [his] contract..” The
court went so far as to say that it doubted thatfitt sce-
nario presented byApple Recordswhere a relatively un-
known and new group rocketed to global fame, waaidr
arise again, not even in tAenerican Idolera.

Fraud Claim

Rather’s third cause of action for fraud, which viased
primarily on purported misrepresentations made B @fter
the 60 Minutes Ilbroadcast, was dismissed at the trial court
on one of several grounds. The First Departmehelgpthat
decision, holding that Rather had not adequatedd plut-of-
pocket pecuniary loss, as required for a fraudnglabut
found that the trial court could have dismissed ¢feém on
any of the several grounds. The court also hedtl Rather’'s
subsequent proposed pleading, adding an alleg#tianhis
financial compensation at his new position at HDINast less
than what his compensation would have been if CB8 h
renewed his employment agreement, would not chaisge
ruling.

The court, relying on Court of Appeals precedeoninf
Lama Holding Co. v. Smith Barney Ind8 N.Y.2d 413
(1996), held that Rather was “required to plead trea had
something of value, was defrauded by CBS into gelishing
it for something of lesser value, and that theeddhce be-
tween the two constituted Rather’s pecuniary loss.”

The court concluded that Rather could not dematestr
the required pecuniary loss from his allegatiort tiaut for
CBS'’s fraud, he could have had more remunerativel@m
ment than that which he ultimately obtained at HDNe”
because it was undeterminable and too speculafitie.court
noted that “there [was] no basis to conclude tlatmploy-
ment status would not have changed, regardlessB8'<C
actions, once he determined to make the broadcast.!
Moreover, the court found that “Rather never ideedi a
single opportunity with specified terms that waduatly

(Continued on page 33)
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(Continued from page 32)
available to him and which he declined to acceptbse of
CBS’s actions.”

As to the other grounds for dismissal, notablg tourt
relied onMorrison v. National Broadcasting Gol9 N.Y.2d
453 (1967), to conclude that a claim for fraud, vehbased
on “statements [made by defendants] to the gerperbalic,”
was actually a claim for defamation in disguisancg more
than one year had passed from such alleged statenay
defamation claim that Rather may have had, as aslhis
fraud claim in disguise, were time-barred. Thertalso
concluded that Rather’s fraud claim was duplicatdfehis
breach of contract claim. Thus, the allegatiort tBBS un-
derutilized Rather after he was removed from @R&S Eve-
ning News“merely recasts his breach of contract claim
terms of fraud.” Similarly, the court held thattRer’s claim
that “he should have been released from the agraesaelier
to pursue other opportunities. . . is duplicatifehis breach
of contract claim.” The court then upheld the ltGaurt’s
dismissal of Rather’s claim of breach of the imgl@venant

n

of good faith and fair dealing as duplicative o bireach of
contract claim.

Lastly, the First Department affirmed the dismiseh
Rather’s cause of action for tortuous interferendd con-
tract against all defendants, because Viacom waa pooper
party, CBS was acting in its own economic interesisd
Rather did not allege that the individual defendaatted
beyond the scope of their employment or for perkgai.

Rather has stated publicly that he plans to seakel to
appeal the First Department’s ruling, which wouttjuire
permission from the New York Court of Appeals.

Anthony M. Bongiorno and Mary Catherine Woods, CBS
Law Department, and James W. Quinn, Mindy J. Spectd
Yehudah L. Buchweitz, Weil, Gotshal & Manges Lldpre-
sented CBS Corporation. Dan Rather is represeriged
Martin R. Gold, Gary Meyerhoff, and Edward J. ReiSlon-
nenschein Nath & Rosenthal LLP. The authors wéikidto
thank Andrew Nieh, a third-year law student at Néark
Law School and Law Clerk in the CBS Law Departmfemt,
his assistance with this article.

lllinois Supreme Court Bolsters Innocent
Construction Rule and Raises Pleading
Standards For Certain Defamation Per Se Claims

By Wade Thomson

In a non-media case involving private individuatsd a
suburban Chicago Little League baseball program, It
nois Supreme Court raised the pleading standardefama-
tion per seclaims in which a plaintiff alleges the defamatory
statements on information and beliggreen v. RogersNo.
1071292009 Ill. LEXIS 130%Sept. 24).

This heightened standard may not have a signffizan
pact for routine media cases, which rarely invollefama-
tory statements alleged on information and bebet, media
defendants may take heart in the Supreme Countadbap-
plication of the “innocent construction rule.”

Background
Plaintiff John Green (a lawyer and dentist) ansl $on

were actively involved in the Clarendon Hills LétlLeague
(“CHLL") program. In December 2004, plaintiff apgd to

be a coach in CHLL’s 2005 season. On March 3, 2685
CHLL board met. On March 4, defendant, the presiad

CHLL, sent plaintiff an email stating that the CHIHoard
had decided not to assign plaintiff a coaching tpmsi‘based
on a long pattern of behavior which is not consisteith

what we feel is acceptable for our coaches.” Haeddhat
although plaintiff would not be assigned an offi@aaching
position on his son’s team he was free to assissdm’s team
as a volunteer.

Plaintiff appealed that decision. The appeal dasied.
The defendant later wrote that CHLL was willing paort
plaintiff's son on a team coached by a friend & ghaintiff,
whom plaintiff could assist.

In January 2006, plaintiff again submitted his edior a
coaching position in the upcoming CHLL season. The
CHLL board again rejected his request.

Plaintiff then filed a two-count complaint agairtsfen-

(Continued on page 34)
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dant alleging defamatioper seand civil conspiracy. In
Count I, plaintiff alleged, on “information and bl that

during the March 3, 2005 CHLL board meeting, deterd
“made false and defamatory statements about dffaitati

other board members including that plaintiff shoulok be
selected as a coach because of a long patternszbnduct
with children and other misconduct.” Plaintiff alslleged
that on March 4, 2005, defendant told members ®fGRLL

board and residents of Clarendon Hills:

(a) that Plaintiff exhibited a long pattern of
misconduct with children which was not
acceptable for CHLL coaches; (b) that
Plaintiff abused players, coaches, and um-
pires in CHLL; and (c) that Plaintiff was
unfit to be assigned as a CHLL coach to
insinuate to the community that Plaintiff
was guilty of inappropriate behavior with
children and others associated with CHLL.

2009 Ill. LEXIS 130&t *21.

In Count Il, which dealt with the CHLL board mewggi
held in February 2006 (and the second denial ahifs
request to coach), plaintiff pled on “informationdabelief”
that defendant made defamatory statements, whiaimtiff
set forth in the exact same way as the allegecrstits
made in March 2005 (Count I).

Trial Court Dismisses Action

Defendant moved to dismiss on the grounds thantffa
had only made vague and conclusory allegations tatheu
defamatory statements and to whom, if anyone, theye
made. The trial court granted the motion and dised with-
out prejudice. It also dismissed on the additiagralund that
to the extent the alleged statements were defagnptar se
they were capable of an innocent construction aawpin-
ion. (Under lllinois law, statements which are se@ably
capable of a non-defamatoper seor “innocent” meaning
are not actionablper se)

Appellate Court Reverses

The lllinois Appellate Court reversed most of tHis-
missal, holding that two alleged statements -- tPlaintiff

“exhibited a long pattern of misconduct with chédi and
“abused players, coaches, and umpires” -- werentkfary
per sebecause they imputed a lack of ability and prejedi
the Plaintiff in his dental and legal profession§he court
also held that neither statement was capable ahmocent
construction because “although there are varyinglée of
misconduct and abuse of children, any degree df babav-
ior can hardly be considered innocen2009 Ill. LEXIS 1303
at *14.

The court held that these two statements wer@pioion
given that they were readily understood and susdepto
objective verification, and the context of a Littleeague
board meeting was not one where fiery rhetoric ygrehnbole
would be expected.

In addition, the court held that the third stateme that
plaintiff “was unfit to be assigned as a CHLL coaehwas
not defamatoryper sebecause the statement could not rea-
sonably impute a lack of ability in either of plaifis profes-
sions and meant nothing more than that plaintiffl “dot fit
in with the board members of the CHLL.” This haoldj
which plaintiff did not challenge in his appealttee lllinois
Supreme Court, is helpful for libel defendantdindlis courts
have at times struggled with whether statements dbanot
specifically impute a lack of ability or prejudie®meone in
their profession fall within @er secategory. Here, the appel-
late court did not allow negative statements alpdaintiff's
non-professional endeavors to be shoe-horned linggér se
category.

Higher Pleading Standard

The lllinois Supreme Court (which is not known for
choosing to hear many cases) surprisingly agredmbao this
relatively garden variety private dispute. Whapa@ntly
intrigued the Court was how to deal with complaititat al-
lege defamatorper sestatements only upon information and
belief. In language likely to be latched onto bfaiation
plaintiffs, the Supreme Court initially held thadafamation
per seclaim need not set forth the allegedly defamatory
wordsin haec verba Significantly, however, the Court miti-
gated that conclusion, holding that a defamatmy sestate-
ment must be pled “with sufficient precision andtjgalarity
S0 as to permit initial judicial review of its defatory con-
tent...[and] so that the defendant may properly fdateuan
answer and identify any potential affirmative defes.”

(Continued on page 35)
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The Supreme Court explained that a complaint mlteg
defamatoryper sestatements on “information and belief”
requires additional factual allegations as to theid for the
information and belief, such as how the plaintéained
about the alleged statements. The court vieweskth#lega-
tions to be particularly important in this case des®e, given
the wide range of potential meanings of “miscontiactd
“abuse,” the defendant could not formulate a responith-
out them. The Supreme Court then held:

[a]lthough this court has never been
called upon to consider the conditions un-
der which the essential elements of defama-
tion per semay be plead “on information
and belief,” we have addressed the issue in
relation to the analogous tort of common
law fraud. Like defamatiomper se com-
mon law fraud demands a “higher standard”
when it comes to pleading....We see no
reason why this same principle should not
also apply to defamatioper se claims.
Like a common law fraud claim, a defama-
tion per se claim must be pled with a
heightened level of precision and particu-
larity. This higher standard is premised
upon an important policy consideration,
namely, that a properly pled defamatjwer
se claim relieves the plaintiff of proving
actual damages.2009 Ill. LEXIS 1303at
*23.

The Court noted that a plaintiff can always avthis
heightened pleading standard by asserting a def@magr
qguod claim, but concluded a defamatiper seclaim based
on alleged “on information and belief’ can procesdy if
the facts information plaintiff's belief are sufismtly pled.

The Court also noted that the plaintiff set fatdfamation
claims for the 2005 and 2006 statements with “idanhtalle-
gationsword for word” According to the Court, the fact that
Plaintiff could not distinguish in any way betwe&efen-
dant’'s alleged statements in 2005 and 2006 “is further
confirmation that plaintiff is not pleading preciaad particu-
lar facts but rather only conclusions, inferenced assump-
tions.”

In all likelihood, this heightened standard wititimpact

routine media cases where the content at issuemnwtllbe
disputed.

Innocent Construction Rule

The Supreme Court alternatively ruled that evethefien-
dant made the statements as alleged in the compthiy
could be innocently-construed because defendant ateal
written that plaintiff could still serve as a voterr coach and
assist in coaching. Given that context, it wasoeable to
assume that defendant was not accusing plaintifieftypes
of “abuse” and “misconduct” that would be defamgtper
se 2009 Ill. LEXIS 130&t *32-34.

This ruling is significant in two ways. First,igthe latest
affirmation of the innocent-construction rule, whibas been
repeatedly challenged by plaintiffs. Second, thleding
demonstrates that the innocent construction rulguires
statements to be read in the broadest of conteidese, the
Court took into account statements by defendantenzaday

or moreafter the allegedly defamatory statements in order to

give the alleged defamatory statements their propetext.

Moreover, although the plaintiff had not appedleel dis-
missal of the third statement at issue (that pfaitwas unfit
to be assigned as a CHLL coach”), the Supreme Goeint
on to support the appellate court’s holding thatas not the
type of statement that prejudiced plaintiff in eithof his pro-
fessions.

Finally, it is interesting to note that JusticebRdt R. Tho-
mas — who was recently a successful plaintiff irigh-
profile media libel case in lllinois — authored ghopinion,
which resulted in the dismissal of a defamatiointla

Wade A. Thomson in an associate in the Chicagoeodff
Jenner & Block LLP and a member of the firm's Medial
First Amendment Practice Group. Plaintiff was repented
by Wilson Elser Moskowitz Edelman & Dicker LLP. fé&re
dant was represented by Freeborn & Peters LLP.

Any developments other MLRC members
should know about?

Let us know.
Media Law Resource Center
520 Eight Avenue, North Tower
New York, NY 10018

Phone: (212) 337-0200 | E-mail: medialaw@medialaw.org
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Georgia Court’s Anti-SLAPP Ruling Ends Gun
Dealers’ Suit Against Michael Bloomberg, Others

Adventure Outdoors
and its owners have
vowed to continue
pursuing the
Georgia case vigor-
ously. Meanwhile,
Mayor Bloomberg
(left) announced a
major new City
illegal gun initiative.

TR|BEC
A FILM

Applying Georgia’s anti-SLAPP statute, a Georgial t
court has dismissed a lawsuit brought by Georgradpalers
who claimed New York Mayor Michael Bloomberg antiart
city officials had libeled them in public statemgm@nnounc-
ing the filing of a lawsuit aimed at curbing theul of illegal
guns into New York City.Adventure Outdoors, Inc. et al. v.
Bloomberg, et aJ.No. 06-1-9667-18 (Ga. Super. Ct., Cobb
Cnty., September 30, 2009).

The court found that the dealers’ claims arosenfithe
defendants’ acts in furtherance of their free shesmud peti-
tion rights, and that dismissal therefore was neggibecause
neither they nor their attorneys had filed goodkfaierifica-
tions along with their complaint as required by theorgia
anti-SLAPP law

Background

The case arose from a New York City initiative adhed
reducing gun violence by curbing gun sales to iildials for
whom, gun ownership is prohibited., felons). Such sales
often are accomplished through “straw purchasesansac-
tions in which a person banned from purchasing gises an
intermediary to illegally purchase weapons on theinalf.

Focusing on out-of-state gun dealers whose gunst mo
frequently ended up in the hands of New York criafsn
New York sent undercover investigators into a nunafeyun
stores to engage in simulated straw purchaseslei3eaho

allowed the investigators’ apparently unlawful phases
were named as defendants in a 2006 federal nuissuite
filed by the City in the Eastern District of New Mo
Bloomberg and other City officials announced thé sua
press conference and press releases in which fleeddat
gun dealers were identified as gun-law violators.

One of the dealers, Adventure Outdoors of Smy@exr-
gia responded by retaining National Rifle Assoociatboard
member and former Georgia congressman Bob Baiitet@ f
Georgia state-court action. The store and its osvday and
Cecilia Wallace alleged, among other things, tlinet New
York City officials had defamed them and tortioushter-
fered with their business by announcing the filoighe New
York lawsuit.

After removing the case to the Northern DistritGeor-
gia, defendants moved to dismiss on a variety olgds,
including that the plaintiffs had failed to complyith the
Georgia anti-SLAPP statute’s verification requirerne Un-
der the statute a plaintiff must file verificatioatong with
any complaint advancing a claim based on “an actvhich
could reasonably be construed as an act in fumiceraf the
right of free speech or the right to petition gawveent for a
redress of grievances . . . in connection withsané of pub-
lic interest or concern.” O.C.G.A. § 9-11-11.1(b).

The required anti-SLAPP verifications must affitivaly
certify that the filing parties and their attornefyrecord have
reviewed the claim, that it is well grounded intfand law
and that it has not been “interposed for any imprqurpose
such as to suppress a person's or entity's righteefspeech
or right to petition government, or to harass, @cause un-
necessary delay or needless increase in the cditigafion.”
Id. A claim that is not verified as required undee statute
“shall be stricken,” a phrase which Georgia cohdse con-
strued as requiring dismissal with prejudice.

Although the federal court dismissed much of thsecon
alternative grounds, it declined to consider th&-8hAPP
argument, holding that the statute’s verificati@guirement
conflicted with federal pleading standards anddfae could
not be applied in federal court.

The defendants appealed the court’s decisionad=thv-

(Continued on page 37)
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enth Circuit under the collateral order doctrinelowever,

that court, after oral argument, declined to adslthe defen-
dants’ anti-SLAPP argument, directing instead that case
be remanded to state court. Although the coud ket the
case presented an important federal question, dbet cle-

cided the question was not sufficiently substartatonfer
federal question jurisdiction. See“Court Sends Libel Suit
against NY Mayor Back to Georgia State Couttfédia-

LawLetter, Jan. 2004t 11).

During the appeal, Adventure Outdoors and its awne
admitted that they had made a “considered detetimiia
not to comply with the anti-SLAPP statute’s veidfion re-
quirement. The admission was significant becasestatute
permits a party to who has failed to file the regdianti-
SLAPP verifications to remedy that defect within days
after it first is brought to their attention. Riaffs’ admission
confirmed that they had been fully aware of theedeht the
time they filed their complaint.

Trial Court Decision on Remand

After remand to the Georgia trial court, defendants
promptly moved to dismiss all claims based on tlanfffs’
failure to submit anti-SLAPP verifications. Becauthe
plaintiffs did not deny either that they had faitedverify or

that they had knowingly declined to remedy thatedef
within the 10-day limit, the question of whetheeithclaims
were subject to dismissal turned entirely on whethey fell
within the anti-SLAPP statute.

Plaintiffs argued that their claims were unrelatedthe
New York officials’ exercise of their speech or ifien
rights, claiming that the challenged comments ditddirectly
relate to the suit the City had filed against Aduwea Out-
doors. The court rejected this contention, dismésall of
plaintiffs unverified claims as arising from actsat could
reasonably be construed as in furtherance of gpsech or
petition rights and therefore falling within theta8LAPP
statute.

Adventure Outdoors and its owners have vowed @ co
tinue pursuing the Georgia case vigorously. Mealeyla
week after entry of the order of dismissal, Maydod@nberg
announced the results of a major new City illegah gnitia-
tive, a national undercover investigation intoghé sales of
firearms at gun shows.

Mayor Bloomberg and the defendants have been repre-
sented by Peter Canfield, Michael Kovaka and Javkiter
of Atlanta’s Dow Lohnes; Kenneth Taber of New Yoitly's
Pillbosury Winthrop Shaw Pittman; and Eric Proshapsif
the New York City Law Department. Adventure Outloo
and its owners have been represented by Bob Bad an
Edwin Marger of Atlanta and Jasper, Georgia.

Fourth Circuit Reverses Intrusion and
Emotional Distress Award in Funeral Protest Case

On September 29, the Fourth Circuit reversed a illom
damage award for intrusion, intentional inflictiaxi emo-
tional distress and conspiracy against a fringgirals group,
notwithstanding what the court termed its “disthdteand
repugnant” speech at a soldier’'s funerabnyder v. Phelps
580 F.3d 206 (4th Cir. 2009) (King, Shedd, Dunchh).

The court, citingMilkovich v. Lorain Journal Cgq 497
U.S. 1 (1990) held that phrases such as “God Hags” and
“Priests Rape Boys” could not be read to asserifiaile
facts about the plaintiff (a grieving father of aadl soldier),
and that a reasonable reader would interpret dtersents as
“hyperbolic rhetoric intended to spark debate” atissues of
public concern.

The court also noted in a footnote that it did remtognize

a media/nonmedia distinction regarding speech ottensaof
public concern that does not contain provably fdketual
assertions.

Background

Marine Lance Corporal Matthew A. Snyder died in the

line of duty in Irag in March 2006; his parentschel funeral

in Maryland. The Westbhoro Baptist Church, Inc.urfded

and run by Fred W. Phelps from Topeka Kansas, ddcid

protest the funeral as a way to get publicity fegit religious

belief that “God hates homosexuality and hatesmmidshes

America for its tolerance of homosexuality, paréely in the
(Continued on page 38)
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United States military.” Phelps and his congregdlargely
comprised of his family members) issued a pressase to
announce their intention to come and picket; thisp aoti-
fied police officials in advance.

Although Matthew's father, Albert Snyder, did rsate the
protestors at the funeral, he later saw footagéhefevent.
He also discovered that, several weeks after Matthéu-
neral, a member of Phelps’s church published aic™gmem
on the church’s websiteyww.godhatesfags.canclaiming
that Snyder “taught Matthew to defy his creatort dtaught
him that God was a liar.”

He brought suit under Maryland law, alleging ineasof
privacy by intrusion upon seclusion, intentiondliation of
emotional distress, civil conspiracy, publicity givto private
life, and defamation.

The last two claims were dismissed at summarymety
in an unpublished, cursory opinion. After a triad the re-
maining three claims in October 2007, the jury fbuine de-
fendants liable for $2.9 million in compensatoryrdaes and
a total of $8 million in punitive damages.

On post trial motion, the district court flatlyjeeted de-
fendants’ claim that their speech was was entiibedbsolute
First Amendment protection. Citing to the Supre@murt’s

decision inDun & Bradstreet, Inc. v. Greenmoss Builders,

Inc., 472 U.S. 749 (1985), the district court stateat there is
no absolute First Amendment right for speech byate indi-
viduals against other private individuals. Thetritis court
found sufficient evidence for a reasonable juryctmclude
that defendants’ invaded plaintiff's privacy antrirded upon
his seclusion during a time of bereavement. Theatctow-
ever, remitted the punitive damages to $2.1 millicg83 F.
Supp. 2d 567 (D. Md. 2008).

Fourth Circuit Decision

On appeal, the Fourth Circuit noted that the FArstend-
ment protects statements that fail to contain avably false
factual connotation,” as well as rhetorical stateteemploy-
ing “loose, figurative, or hyperbolic language.” IMvich,
497 U.S. at 20-21.

Moreover, the court stated that it was a mattedaof
whether disputed statements fell into either catggo See
CACI Premier Tech, Inc. v. Rhodeés36 F.3d 280, 294 (4th
Cir. 2008) (holding that a radio host’s referenceCACI and

other defense contractors as “hired killers” wolikely be
understood by a reasonable listener to be “exatggeraeto-
ric,” not a fact).

Thus, the court held, the district court “fatadlyred” by
allowing the jury to decide this issue: Instruatidlo. 21
asked whether the defendants’ speech was “direspiedifi-
cally at the Snyder family,” and if so whether itasvso
“offensive and shocking as to not be entitled tstFAmend-
ment protection.”

The Fourth Circuit held that the district coursalerred
by assessing whether Snyder was a public figurenugertz,
without assessing whether the defendants’ speeshoivthe
type that was constitutionally protected regardtdshie pub-
lic or private status of the plaintiff, such asMiilkovich.

The court considered the legal questions de ndviost,
the court noted, the signs displayed by the defetsdan-
volved matters of public concern, did not assertfiable
facts, and would clearly be understood as “hypécinbleto-
ric.” The court noted that two of the signs (“YoaI'Going to
Hell” and “God Hates You”) presented a closer goestbut
came to the same conclusion of law.

Similarly, the court came to the same conclusiboua
the written Epic noting that the subtitle “immedigt connect
[ed] its contents to the Defendants’ protest arsl \thrious
signs displayed there.”

Furthermore, the court held, “[ijn context, theiEfs a
recap of the protest and was distributed throughQhurch
website, which would not lead the reasonable retxexrpect
actual facts about Snyder or his son to be assénteéin.”
The court also studied the “general tenor” of thmcBvhich
used “distasteful and offensive words, atypicalitzdigation,
and exaggerated punctuation, all of which sugdssstwork
of a hysterical protestor.”

Ultimately, the court held, “notwithstanding théstdste-
ful and repugnant nature of the words being chgbenin
these proceedings,” they had to conclude that igres sand
Epic are constitutionally protected. Judge Kingoterthe
opinion, in which Judge Duncan joined.

Judge Shedd concurred in the judgment but onrdifte
grounds, noting that he would hold that Snyderethito
prove at trial sufficient evidence to support theyjverdict.
(The majority declined to study this issue as itswanly
raised in an amicus brief and had “plainly beervediby the
only party entitled to pursue it,” citingnited States v. Bu-
culei, 262 F.3d 322, 333 n.11 (4th Cir. 2001).)
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Judge Reprimanded for Opening lllinois Courtroom

Seventh Circuit Chief Judge Frank Easterbrookrtastth
formally reprimanded an lllinois federal distriaidge who
permitted camera coverage of a hearing in a higfilerdis-
crimination case Seeln Re Complaint Against District Judge
Joe Billy McDadeNo. 07-09-90083 (Sept. 28, 2009).

Last month, Judge Joe Billy McDade of the Cenfra-
trict of lllinois heard comments from the public enpro-
posed settlement agreement regarding discrimindtiothe
Champaign school districiohnson et al. v. Board of Educa-
tion of Champaign School District ##lo. 00-1349 (C.D. IIl.
September 15, 2009). Given the public interesthan pro-
posed settlement, Judge McDade granted local séevsta-
tions access to the proceedings, and then grantedjuest
from a local newspapeifhe News-Gazetteo attend on an
equal basis. As a result, at least four video casewo au-
dio recorders, and one still camera were presetitarcourt-
room during the September 15 hearing.

After receiving inquiries about the propriety ofidge
McDade’s decision to open his courtroom to audiual
recording, Judge Easterbrook initiated a complaimd in-
quiry under the Judicial Conduct and Disability A¢t1980.
Judge McDade did not contest the inquiry, but idsugapol-
ogy acknowledging violating the Circuit’s rules, expiag
that it was the result of an unintentional misustiarding of
the limits of his judicial discretion.

The relevant local rule in the Central District Idinois
prohibits all “electronic devices,” including stiind video
cameras. C.D. lll. R. 83.7. In addition, in 199 tSeventh
Circuits’ Judicial Council acted on the nationatlizial Con-
ference’s recommendation to ban audio-visual c@geeraf
district court proceedings.

The Seventh Circuit's resolution stipulates tHgthe
taking of photographs, making of audio or videooréings,
or electronic broadcasting of judicial proceediimgsr from a
court room, must not be permitted by any distrmart ... in
this circuit.” The only exceptions to this prowsi are nar-
rowly defined to include “ceremonial occasionsgc¢ordings
made by court reporters,” and those “otherwise esgly
required by law, such as closed circuit telecastingictims
of crime under Section 235 of the Antiterrorism &ftective
Death Penalty Act of 1996.”

In his apology, Judge McDade wrote that he “eromsty
thought he had the authority to waive the rule beeaof the

great public interest” and that he did not reakli® mistake
until some days later when his colleagues inforimed of his
violation at an annual judge’s retreat.

Though the Judicial Conduct and Disability ActX&80
required that Judge Easterbrook take some actigardang
Judge McDade’s conduct, the Chief Judge decidedptitali-
cation of his letter of reprimand and Judge McDadetter of
apology would be sufficient under the circumstancé®ne
of the litigants appeared to be damaged by theepoesof the
electronics, and none of them complained. In hiedeJudge
McDade reaffirmed his commitment to court rulesg @m-
phasized that his “action in no way reflect [sioyalisagree-
ment on my part with the policy of the Judicial @mence or
our Local Rule 83.7.”

Both letters, which were published with Judge Md&a
consent, were posted on his court’'s website and teeall
Seventh Circuit judicial officers and administratistaff.

MLRC Forum
"Creative Routes to Profit:
Technological & Legal Tools to Control
and Monetize Media Content"

Wednesday, November 11th
3:45 - 5:45 p.m.

Grand Hyatt, 109 East 42nd Street
New York, NY

The session will be moderated by:
Jerry Birenz
Partner, Sabin, Bermant & Gould LLP
David E. McCraw
Vice President & Assistant General Counsel,

The New York Times Company

John C. Abell
Founding New York City bureau chief of Wired.com

will present an overview of the key technologies

Click here to RSVP
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Ethics corner

Unsolicited E-malil and Website Design

By Gary L. Bostwick
Long ago, when legal research was accompanied éy th

smell of dusty leather instead of the sound of keyd clicks,
most attorneys were pleased to receive an unsaliagll,
letter or personal visit about potential businessnfa new
prospective client. We all knew how to avoid thtafls of
possible conflicts and were able to give propernivays to
the prospective client in most cases to avoid attperplexi-
ties. Today those perplexities are growing evexy, dinless
one has no web site or email address. (Anyon&dalhto
that class may stop reading here.) Worse yetohdisn to
the problems caused by the law firm web site caliarwith-
out its downside. Every lawyer with a web site tmgome
to grips with the problems and make some hard elsoic

The Problem

What's the problem?
There is more than one. An unsolicited email freome-

one_may

1) establish an attorney-client relationship; and/o

2) require you to maintain the information conveyed
to you confidential.

Keep in mind that these are two sepaisdees, each with
its own potential consequences.

You may already represent the Prospective Clieatis
versary or potential adversary. Alternatively, ymay be
called soon to represent the adversary. Some dgarafe:

A Prospective Client sought representation
in an automobile accident, but the lawyer
had already consulted another party to the
collision. (San Diego County Bar Ass'n

Form.Opn. 2006-1).

A woman seeking a divorce lawyer sent an
unsolicited email and in the communication
revealed facts regarding her extramarital
relations. (State Bar of California

Form.Opn. 2005-168). The lawyer already
represented the husband.

In Arizona, an employee sent a letter he had
sent to his employer’'s human resources de-
partment to 11 different attorneys seeking
representation, one of the 11 being the em-
ployer's counsel. (Arizona State Bar
Form.Opn. 02-04 (2002))

In New York, a law firm received an email
generated from its website contact site that
disclosed confidential information in a mat-
ter in which a current client was adverse to
the Prospective Client. The information
would have been useful to the client and
harmful to the Prospective Client if dis-
closed. (ABCNY Form.Opn. 2001-1)

The above opinions will be discussed more in ¢tz
low in order to arrive at some conclusions as tw o deal
with unsolicited emails. Another source of authoend aid
also needs to be considered.

Model Rule 1.18

In 2002, The American Bar Association amended the
Model Rules of Professional Conduct by adoptigdel
Rule 1.18,entitled “Duties to Prospective Client.” It was
designed, in part, to define when a party was meeel
“Prospective Client” to whom some, but not the &plectrum
of, duties were owed. It is accompanied by seveaah-
ments, a few of which are vital to understanding tlew re-
gime. Model Rule 1.18 first defines a Prospec@lient.

(a) A person who discusses with a lawyer the
possibility of forming a client-lawyer
relationship with respect to a matter is a
prospective client. (Model Rule 1.18).

(Continued on page 41)
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The Rule thus differentiates a “client” from a “ppective
client.” It does so by making it clear that therendiscus-
sion of the “possibility of forming a client-lawyeela-
tionship” does not form a client-lawyer relationshi lts
wording leads to the conclusion that an unsoliceethil
may make the sender a “prospective client.” Comment 2
to the Rule makes this more explicit:

Comment 2 Not all persons who communi-
cate information to a lawyer are entitled to
protection under this Rule. A person who com-
municates information unilaterally to a lawyer,
without any reasonable expectation that the
lawyer is willing to discuss the possibility of
forming a client-lawyer relationship, is not a
"prospective client" within the meaning of

paragraph (a)emphasis added)

So the bald words of the Rule are mitigated byla of
“reasonable expectation” on the part of the PraspedcCli-
ent. This concept is a very important consideratis dis-
cussed below, for any lawyer or firm of lawyersldeg to
avoid the establishment of a client-lawyer relagttp based
only upon the fact that someone sends an unsalieiteail.

The problem is that even if someone is only a [Rrosve
Client, duties are owed to the party and probleray arise.
Most significantly, the rule goes on to prohibietlise or
revelation of information obtained in a discussioe., the
email) with the Prospective Client.

(b) Even when no client-lawyer relationship ensues
lawyer who has had discussions with a prospectlientc
shall not use or reveal information learned in¢basultation,
except as Rule 1.9 would permit with respect torimation
of a former client.

More importantly, perhaps, a conflict with othereaks
may arise by the mere receipt of the email. Remtasion of
a client with interests adverse to the Prospediirent may
be precluded, whether that is through represemtdiip the
lawyer who received the unsolicited communicationaay
other lawyeiin his or her firm.

(c) A lawyer subject to paragraph (b) shall ngiresent a
client with interests materially adverse to tho$a @rospec-
tive client in the same or a substantially relateatter if the
lawyer received information from the prospectiveerd that
could be significantly harmful to that person ire tmatter,

except as provided in paragraph (d). If a lawyedisgjuali-
fied from representation under this paragraph,aveyér in a
firm with which that lawyer is associated may knogly
undertake or continue representation in such aematkcept
as provided in paragraph (d).

The recipient of the email may be saved by one faft
the information received is not “significantly h&uhy” ad-
verse representation is not barred. Comment hefRule
confirms that principle.

Comment 6 Even in the absence of an agree-
ment, under paragraph (c), the lawyer is not
prohibited from representing a client with
interests adverse to those of the prospective
client in the same or a substantially related
matter unless the lawyer has received from
the prospective client information that could
be significantly harmful if used in the matter.

Approximately 35 jurisdictions in the United Statieave
adopted Rule 1.18, some in slightly altered forihyou de-
termine that you are in one of these jurisdictiohgjould be
advisable to review the applicable adoption in takvant
state and, in some cases, the differing languadfeecdidopted
language and comments in the jurisdiction. In iofhasdic-
tions, the issues presented will be virtually ideadt but dealt
with in other ways (statutes, rules, common lawgnttihe
adoption of Model Rule 1.18.

What Do Leading Ethics Opinions Tell Us?

In the New York case cited above (ABCNY Form.Opn.
2001-1), the Opinion concludes that the receipt @witw of
the unsolicited information should not disqualifiyet firm
from representing a party adverse to the prospecient in
the same matter. The lawyers had no chance to tiern
sender of the email not to provide confidentialonnfiation
and should not suffer from that fact.

The Opinion then addresses whether it would véothe
duty of confidentiality under DR 4-101 (then inexff in New
York) if the firm disclosed the information to itsirrent cli-
ent. The answer was that it would and disclosuas barred,
even though it was in the interests of the existient.

[P]rospective clients who approach lawyers
(Continued on page 42)
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in good faith for the purpose of seeking legal
advice should not suffer even if they labor
under the misapprehension that information
unilaterally sent will be kept confidential.
Although such a belief may be ill-conceived
or even careless, unless the prospective client
is specifically and conspicuously warned not
to send such information, the information
should not be turned against héd. at 5.

The Opinion addresses how law firms can avoidngjvi
readers of their websites the “misapprehensionitifatma-
tion unilaterally sent will be kept confidential A disclaimer
is necessary. And not just any disclaimer.

The disclaimer that “prominently and specificallyarns
prospective clients not to send any confidentitdrimation in
response to the website because nothing will nadgsde
treated as confidential until the prospective tlieais spoken
to an attorney who has completed a conflicts cliédt, at 6)
should be sufficient to defeat a claim that theydft confi-
dentiality or the attorney client privilege hadaatied. In a
footnote, the Opinion stated that: “An optional wate dis-
claimer that the web site viewer may choose to mramt to
sending an e-mail and which merely states thattemnay-
client relationship cannot be established by e-nisitot as
effective as a large print, prominently placed viagrthat e-
mails with potential clients will not be treated@mfidential.
Such a disclaimer becomes even more effectiveapgears
in a ‘dialogue box’ which materializes upon the wiéb
viewer's clicking the firm's link to its e-mail adgs and
which requires that the viewer click ‘OK’ beforemposing
and sending an e-mail.Id. at 6 n.5).

In the Arizona matter cited above (Arizona Statar B
Form.Opn. 02-04 (2002)), the Arizona Committee dedi
that there had been no legitimate expectation ofidential-
ity because the sender had sent the email to fdrefift em-
ployment lawyers and had no reason to believetti@ataw-
yer had agreed to consider the formation of anradtpclient
relationship. “On the other hand, if the attormegintains a
website without any express limitations on formang attor-
ney-client relation, or disclaimers explaining th#brmation
provided or received by would-be clients will no¢ beld
confidential, the analysis changes. The absencexpfess
disclaimers suggests that the attorney may havdidithp
‘agreed to consider’ forming a relation. Understheircum-

stances, duties of confidentiality may arise. Adaugly, the
use of appropriate disclaimers with a website mayessen-
tial to prevent unsolicited e-mail from being tegias confi-
dential.” (d. at 4).

Massachusetts has not adopted Rule 1.18. BMé#ssa-
chusetts Bar Association in 2007 issued an opirtioat
closely resembled the reasoning and principlesoti Model
Rule 1.18 and the Arizona Opinion cited above. {dMaar
Ass’n. Comm. on Professional Ethics, Op. 07-01he Tom-
mittee concluded that an email sender could ndatanally
create a duty of confidentiality imposed upon ayexwad-
dressee and that if the email address was obtdmoad a
listing other than a firm-sponsored website, it \dotonclude
that the attorney had not agreed to consider fagrairrela-
tionship. (d. at 2).

But the Committee had more to say about websitew.
one thing, it said that firm web sites were manmgttools.
And firms have the ability to filter messages thegeive by
requiring the sender to click on an agreement.chSarms of
use might include a provision that any informatemmmuni-
cated before the firm agrees to represent the pobise cli-
ent will not be treated as confidential. Or thenterof use
could provide that receipt of information from aogpective
client will not prevent the firm from representispmeone
else in the matter.”Iq.)

In the San Diego matter cited above regardingvétecle
collision (San Diego County Bar Ass'n Form.Opn. &Q0,
the Opinion concluded that the lawyer was not lmhfrem
continuing to represent the existing client nor wses lawyer
precluded from telling his client that the emaihder had
admitted to drinking before the collision. The phoonsid-
ered it significant that the email sender had olgigi the
email address from the State Bar web site. Thideniaclear
to the panel that the sender did not reasonablgaxpat the
lawyer had agreed to consult.

In the California matter of a woman seeking tceHier
husband’s divorce lawyer and admitting to an exgaaial
affair in the communication (State Bar of Calif@ni
Form.Opn. 2005-168), the woman had used an eléctron
form on the firm’'s website to provide basic infoioa. Fur-
ther, she was required to agree electronicallytbadttorney-
client or confidential relationship was formed. eTtommit-
tee found the agreement invalid. It barred repredion of
the husband. The terms of the agreement that tfeehad

(Continued on page 43)
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signed off on electronically were not in sufficigniplain

terms. The suggested language of the committee “Was-

derstand and agree that law firm will have no diatykeep
confidential the information | am now transmitting law

firm.” In the committee’s view, that would havedwesuffi-

cient to allow the firm to represent the husbaneneafter the
admission by the wife.

In California, the 9th Circuit Court of Appealgymying
California law, held that “[p]Jrospective clientsdramunica-
tions with a view to obtaining legal services alairgy cov-
ered by the attorney-client privilege under Catifar law,
regardless of whether they have retained the lavgmed re-
gardless of whether they ever retain the lawyBarton v.
U.S. Dist. Court for Central Dist. of Cal410 F.3d 1104,
1111 (9th Cir. 2005). The court went on to holdttttlhere
is nothing anomalous about applying the privilegestich
preliminary consultations. Without it, people couldt safely
bring their problems to lawyers

viewer to send email to the lawyer by clicking drwe temail
address. Some sites do not provide email addresseper-
mit the viewer to send an email to a specific lamlyg click-
ing on an icon on the lawyer’s page.

In order to avoid allowing an unsolicited emaictbming
the basis for the sender being considered a Privgpétlient,
with all the bad consequences of that classificatthe law-
yer needs to take some steps to make sure thaetiter has
no “reasonable expectation that the lawyer is mdllio dis-
cuss the possibility of forming a client-lawyeragbnship.”

The best way is to place a clearly phrased waromghe
website on any page that allows unsolicited cortgoemail
and require the sender to accept the terms of gheement.
This mechanism works much like the terms of useam-
mercial websites and in software downloads. “Qyear
phrased” means using language that a reasonalderpant
trained in the law would understand, not legalesecould
say something similar to this:

“DISCLAIMER”

unless the lawyers had already
been retained. ‘The rationale for

‘no person could ever safely
consult an attorney for the first
time with a view to his employ-

As rare as they might be, unsolicited email

this rule is compelling,” because communications seeking legal advice can be

more than irritating: they can cause you to
lose good clients and good cases.

“You understand that
sending this email does
not mean that this firm is
your lawyer or that an

ment if the privilege depended

on the chance of whether the attorney after hedriagtate-
ment of the facts decided to accept the employmedecline
it.” The privilege does not apply where the lawyas spe-
cifically stated that he would not represent thdividual and
in no way wanted to be involved in the dispute, that law
firm did not do that in this case-it just madeléar that it did
not represent the submittget” (1d.) (citations omitted)

The synthesis of these opinions and Model Rul8 &arid
its comments leads to a fairly clear conclusionerids
thought must be given to web site design to aviegdpitfalls
of unsolicited email communications and to how éspond
to unsolicited email if it arrives by a channel etlthan the
firm’'s website...

What To Do To About Unsolicited Email

Many law firm websites list the background of thtog
neys and many websites tout notable cases, awasdscia-
tions, writings and other public recognition. Masgtbsites
provide the email addresses of the lawyers andwvatle

attorney-client relation-
ship will exist by sending this email. Your
email by itself does not establish an attorney-
client relationship. Unless we agree to repre-
sent you, we do not represent you.

Do not send us any information at all by
email, either in the body of the message or in
attachments that you believe is confidential.

By clicking "accept," you agree that sub-
mitting unsolicited e-mail information to us
does not constitute a request for legal advice
and that you are not forming an attorney-
client relationship with us by sending the
email.

[You recognize that our review of your
information, even if it is confidential and
even if you hope possibly to retain us, does
not prevent this firm from representing an-
other client that is your opponent or is attor-
ney-client relationship adverse to you, even

(Continued on page 44)
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where that information could and will be used
against you.]

or

[Unless and until this firm agrees in writing
to represent you, (a) no information contained
in your message will be treated as secret,
confidential, or privileged, and we may use
the information that you provide against you;
and (b) no lawyer in our firm will be pre-
cluded, by reason of your communication,
from representing parties adverse to you.]”

In considering the sample above, consider that \are
sion may be sufficient to avoid the establishmdra awyer-
client relationship, but not clear enough to avibid second
concern of the receipt of confidential informatithat ham-
pers representation of existing or future client$e two is-
sues must be considered separately.

One must keep in mind that some senders mightahei
agreement and simply copy an email address to aenuhso-
licited email without agreeing to anything. Thisasion may
cause significant problems, even though the tehtireoopin-
ions cited above might suggest that the ruse wbeloheffec-
tive. However, this and other possibilities arasens why
some firm web sites do not list attorney emailstiom web
site at all.

The overriding point of this analysis is that edaWwyer
must consider all of the above to determine wheliieeor her
website adequately protects the lawyer’s interesisn faced
with unsolicited emails. Also, emails that arrivighout hav-
ing signed a disclaimer are problematic. As rasetteey
might be, unsolicited email communications seekiegal
advice can be more than irritating: they can causeto lose
good clients and good cases.

Gary L. Bostwick is a partner with Bostwick & JasdyP
in Los Angeles, CA.

Notes

1. Association of the Bar of the City of New York.

2. Comment 1Prospective clients, like clients, may disclose

information to a lawyer, place documents or othrepprty in
the lawyer's custody, or rely on the lawyer's aglvié law-
yer's discussions with a prospective client usuaiby limited
in time and depth and leave both the prospectivntchnd

the lawyer free (and sometimes required) to proceedur-
ther. Hence, prospective clients should receiveesbuat not
all of the protection afforded clients.

3. The cited sub-paragraph (d) of the Rule is mar&able in
that it merely recites normal rules of conflict wei.

4. This sample disclaimer should not be takearaghing
more than a brainstorming suggestion, designedrdooie
thought and discussion. Independent analysis bly Eavyer
and law firm in the jurisdiction in question should under-
taken to draft a disclaimer tailored to the specdircum-
stances.

5. This observation conforms to Comment 5 of Mdriale
1.18. “A lawyer may condition conversations witpraspec-
tive client on the person's informed consent ttmairfiorma-
tion disclosed during the consultation will prohitsie lawyer
from representing a different client in the matt8ee Rule
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1.0(e) for the definition of informed consent. hEtagreement

expressly so provides, the prospective client sy eonsent

to the lawyer's subsequent use of information veckifrom
the prospective client.”
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David Kohler, 1953-2009

On Losing a Colleague and a Friend

By Sandy Baron

| have known David Kohler for years — since hislyea
days at CNN. We talked fairly often when he waqn&al
Counsel of CNN about a range of matters, from cliffi liti-
gations and worse — yes, Tailspin, | think, fiteithe worse
category — to the exhilarating and hilarious aspeétwork-
ing in a television news operation, to our childeed their
exploits.

| remember the winter day when he wanted to thtkua
Southwestern Law School, his thinking about hisitheten-
tial role as director of its Biederman Instituteydahow,

maybe, we could work together on programs that @oul

benefit the MLRC membership and the students.
Before Dave had even begun his tenure at Soutbwest
we had plotted and planned out the first of whatdde-

come the annual Media & Entertainment Law Confegenc

(except those years when it was the EntertainmeMetlia

Law Conference) co-sponsored by MLRC and Southweste

Law School.

When MLRC wanted to start its Cal Chapter, Daves wa

quick to offer Southwestern as a venue. It hageseus so
well in that regard for years now, to my and Davgésiuine
pleasure and pride.

We were able to feel accomplishment from our jqird-
jects and — and you all probably knew this by nowe-had
tremendous fun in the doing. The fact is, workivith Dave
Kohler was lively and energizing. The process a&gys
full of ideas and humor and side bars and good,fecadse
Dave was just that kind of person. Intelligentemyetic,
funny — very funny — and creative. And in all retg a truly
honorable and decent man.

A perfect partner -- and if you think he enjoyasl Wwork,
don’t get me started on his passion for his chiidaad wife!

I, and indeed the entire MLRC community, will missn
terribly. We asked a few of his friends to writetes about
Dave.

David Kohler, a long time media lawyer and member
of MLRC, died on October 15 after a long battlehwit
cancer. David was Professor of Law and Director of
the Donald E. Biederman Entertainment and Media
Law Institute at Southwestern Law School in Los
Angeles. As director of the Biederman Institute he
partnered with MLRC to develop a highly regarded
annual media and entertainment law conference. Al
Southwestern he taught classes on media law and
policy, authored numerous scholarly articles onimed
law and policy and grew the school's media and en-
tertainment law profile. Prior to joining Southues
Law School he was Senior Vice President and Gen;
eral Counsel at CNN in Atlanta; and before that a
partner at Christian & Barton in Virginia.

Memorial Service

The family has scheduled a Memorial Service in
Atlanta, Georgia for November 20, 2010 at 11:00.a.m
eastern time at the Morningside Presbyterian Ghurc
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By Henry Hoberman

It was always good to see David Kohler. He made y
laugh hard and think hard at the same time. Taysid 1995
was no exception.

David was enjoying cocktail hour at the MLRC/NAA/
NAB Conference, holding court with a CNN producerthe
corner of the crowded room. As | walked over tg kallo,
he explained that he had dragged his friend alangste
could “learn a thing or two about the First Amenditnand
First Amendment lawyers.” Those were prescientdsor

David introduced his colleague, and then laundhéal a
barrage of questions. Among them: “How is the fireating
you?” “You've been there a long time. Aren’t yoetting
antsy?” And then my favorite: “Tell me the truthWhich
clients are the biggest pains in the ass?” | nettithis volley
with a few flip, alcohol-infused responses. At higing, |
named names (you know who you are). After severak
utes, David and his friend excused themselves tok vilee
rest of the room.

The next morning, David took the stage to modegate
plenary program entitled Tricks of the Trade: Olort§ and
New Technology covering the then-nascent world idtién
cameras. He announced to the assembled grouprstff Fi
Amendment true believers that his colleague -\thenan he
was toting around at the cocktail hour -- had beearing a
recording device concealed in a flower on her lapel

There was a collective, audible gasp from the drow
Then a hush. David just smiled.

As we later learned, everyone in the room hadstmae
“What did | say to Dawidthe
cocktail hour?” “Anything embarrassing?” “Anytlgin . .

reaction at that moment.

private?” We replayed the entire conversation with Dawnid
our heads and cringed when we recalled somethiaigvtie
would not have wanted to share with the broadeumgrolt
was a gut-wrenching feeling.

In the end, although he had the goods on manysof u
David embarrassed no one. Typical. He was a rhenbt
stead, he showed a package of light, funny higtdidgfom

the hidden camera footage, leaving the embarrassirifjon
the cutting room floor. The program and discusglmat en-
sued were among the most memorable in MLRC'’s |alngg,
tinguished history.

David had cleverly turned the tables on the peoyhe
authorized and defended hidden camera investigafmmthe
major news organizations on a daily basis.

It was a lesson we never forgot and discusseah after
the years, and it was vintage David Kohler.

Henry Hoberman is Executive Vice President and Gen-
eral Counsel of RHI Entertainment.

* ok ok
By Lee Levine

Dave Kohler did not anger easily. In fact, inthi years
I knew him, | can only recall him getting his dandg once.
The circumstances that gave rise to that fit ofipijcand what
Dave did about it, says a lot about our colleaqufaend.

It was 1995 and CBS had just been accused ohpuilie
plug on a piece about the Brown & Williamson Tolmcc
Company, the now-famous kerfuffle that led to tie fThe
Insider.” Much of the media storm that followed@sed on
CBS's lawyers, who pundit after pundit accused @b the
culprits who had “ordered” the journalists involvedt to air
the story.

At the time, Dave was Deputy General Counsel aNCN
He could easily have sat back and enjoyed the ghnigtf a
rival network’s news operation was then experiegcirin-
stead, he set out to do his part to correct whatdneeived as
wrong-headed and counter-productive criticism of giofes-
sional colleagues, criticism that he knew “obsadiethe
really important issues” on which we, our clientsldhe pub-
lic itself ought to be focusing.

So, Dave wrote a column in thé&/all Street Journal
which is hands down the best piece | have ever osaldow
newsroom lawyers, at their best, are supposed aotipe
their craft. The guts of his description is woghoting in
full:

Lawyers in a newsroom — as in other con-
texts — serve their clients by explaining the

(Continued on page 47)
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applicable legal rules and counseling them
on likely risks. In my experience, the ulti-

mate editorial decision in cases like this
rests with journalists, and properly so. In
practice, deciding whether to air a legally
risky story is usually the product of a colle-

gial process through which those involved —
the correspondent, the producer, the lawyer,
the news division president — discuss the
relative merits of particular courses of ac-
tion. While the network’s lawyers are an

easy target, they are the wrong one.

The “right target,” Dave explained in an insiglst zalid
today as it was then, “is the uncertainty that pdes our
current First Amendment jurisprudence,” specificathe
Supreme Court’s failure to provide meaningful Fidshend-
ment protections for a claim ostensibly based oatwhplain-
tiff's lawyer could plausibly allege was newsgathgrcon-
duct as opposed to the resulting editogaintent As Dave
recognized some fifteen years ago, “[w]e may nke lihe
message judges . . . are sending, but rather thaotisg at
those” lawyers who are duty bound to make sure tignts
are fully informed about the state of the law, “sleould fo-
cus on why the law has gotten this way and whatbeadone
to change it.”

This is the Dave Kohler | will always rememberoyal,
honest, wise, constructive, fearless. He will beaty
missed.

Lee Levine is a partner in Levine Sullivan Koch éh&z
LLP, Washington, D.C.

* x *
By Dan Waggoner

During the month long struggle around the Noripgar
restraint, | truly got to know Dave Kohler for thist
time. We spent hours and indeed days parkedmadl con-
ference room at CNN, reading cases, fashioningraegis
and briefs and just plain kvetching. Through It Bkaw the
essence of Dave--calm, thoughtful, rock solid, gsv@oking

for the right not the convenient answers. Throtighdecade

after that, | saw those traits many times in hisew of sto-
ries or decisions about which arguments to makat rBost
of all, I recall the pure joy he could experiencel &xpress,
over things like his primitive art collection, a MWstruck putt
for birdie, time with his close friends, or jusethtaste of his
favorite obsession, sorbet!

Dan Waggoner is a partner in Davis Wright Tremaine
LLP, Seattle, Washington

r—_—
By Steve Korn

No, Really, I'm Dave Kohler

Dave Kohler spent his entire adult life as a stidd the
law. His particular passion was for First Amendmantd
media law jurisprudence. Throughout his career,thdrein
private practice, as General Counsel of CNN or rdutiis
tenure on the faculty of Southwestern Law Schodhveéd
wrote and lectured widely on various legal issues.

So it was that on a fall day in the late 1980'sy®#&av-
elled from his home in Richmond to give a talk inl@hial
Williamsburg on some aspect or other of the Firstefd-
ment. The talk was to take place in the conferererder at
one of the hotels in Williamsburg. He was runniatgland
when he arrived at the hotel he rushed in and tteddconci-
erge that he was Dave Kohler and he was supposspletik
in one of the rooms in the conference center. ddneierge
consulted his list of events and directed Davenéoappropri-
ate room. Dave rushed to the elevator and walkéal time
room only a few minutes late.

The group of attendees was already assembled amd D
went to the front of the room and introduced hirhs@li,
I'm Dave Kohler. I'm very sorry to be late.” Theqgan eve-
ryone in the room got out of their chairs and carpe¢o Dave
and shook his hand and introduced themselves to Dawve
thought this a bit odd, but was nevertheless fiattéo be so
warmly received.

When everyone sat back down, Dave launched irdo hi
talk on the First Amendment. Almost immediately Bavo-
ticed that nearly everyone in the crowd had a mazibok on
his or her face. Dave was unaccustomed to failsra public
speaker, but he pressed on. Shortly thereaftere smave

(Continued on page 48)
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soul raised his hand and asked Dave to repeatani®.n He
did. The guy said: “l don't believe you.” Othersrjed in say-
ing that there was no way he was Dave Kohler. Theas
some tension in the room. Dave was, as you mighgine,
quite confused, but he decided to pull out hiseltrlicense
to prove his identity.

Most in the crowd came to the front of the roontoiok at
Dave’s driver’s license. Convinced of his identitge atten-
dees still wanted to know why Dave was talking dbibe
law, instead of business.

“What business?” Dave asked.

“Our business!” was the response.

“You said your name was Dave Kohler and we are all
employees of the Kohler Company. We make plumbirg f
tures, toilets and urinals! We’re not lawyers.” Apently, this
group had been expecting a senior executive fraamctm-
pany’s headquarters to address them. They wenmpitessed
when they thought a member of the company’s foumnéam-
ily had come to speak to them and they were codfuae-
noyed and no doubt very disappointed, to be ledtare the
First Amendment by some lawyer they thought waseimp
sonating a Kohler! Dave eventually escaped irdack found
his way to the proper room and gave his talk tooaermecep-
tive crowd.

To this day every time | use a public restroom s@e the
name KOHLER stamped on the porcelain | think of adeyar
friend the lawyer, who was not a toilet mogul.

Steve Korn is Former Vice Chairman and Chief Opatat
Officer of CNN.

-
By Kelli Sager

It was appropriate that Dave Kohler became a miaga
yer, because he loved a good story. Dave lovedrtegood
stories - particularly funny ones. And he lovelling funny
stories, most of all when he was target of his twvmor.

The one that Steve Korn relates is one of my peiso
favorites, and no one laughed longer or harder thave at
the odd circumstances he sometimes found himself Iim
fact, his laugh was one of the first things | neti@about Dave
when we started working together. It was what mnght call

a "hearty" laugh; nothing cautious or subtle akbutlt was
infectious, telegraphing to everyone around hint the was
having a good time.

His laugh wasn't the only thing that was contagioDave
had an incredible amount of energy and enthusidmshaf-
fected everyone around him. On many occasionspuldv
pick up the telephone to hear Dave's voice on thercend,
saying: "Hey, | have an idea | want to run by yowhat do
you think of THIS?"
Southwestern's Entertainment Law Institute, or@ppsal for

It might be about a new iniiie for

a group of us to play golf at Pebble Beach - buethér it
was work or play, you couldn't help but be caughtinu his
high spirits.

Dave had a lot of wonderful qualities - intelligen com-
mon sense, a generous spirit - but his most defioivaracter-
istic was the passion he brought to every aspedtiofife,
whether it was in his role as a First Amendmentoadte, as
a dedicated professor, as a proud father, or ahgolfer. He
will be sorely missed.

Kelli Sager is a partner at Davis Wright TremainkeRLin
Los Angeles.
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